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QUESTIONS PRESENTED 


1. Does petitioner have standing to seek review in this 
Court of the Report and Order of the Federal Maritime 
Commission dated October 23, 1962, holding just, reason- 
able and lawful two general freight rate increases filed by 
intervenors Pacific Far East Line, Inc. and American 
President Lines, Ltd.? 


2. In its Report and Order of October 23, 1962, approv- 
ing general maritime rate increases filed by the intervenors 
for the transportation of freight between the United States 
and Guam, did the Federal Maritime Commission err in 
its determination of the rate base allowable to Pacific Far 
East Line (as the dominant, rate-making earrier) for the 
performance of the service under investigation: 


a. in its determination of the value of the ships assigned 
to the service; 


b. in its determination of the amount of allowable work- 
ing capital invested by PFEL in the performance of the 
service; 


c. in its allocation of the values of rate base components 
as between the service under investigation and other serv- 
ices of PFEL? 


3. In its Report and Order of October 23, 1962, approv- 
ing general maritime rate increases filed by the intervenors 
for the transportation of freight between the United States 
and Guam, did the Federal Maritime Commission err in 
its determination of the revenues and expenses properly 
chargeable to PFEL’s performance of the service under 
investigation : 


a. by including in such revenues and expenses those ap- 
plicable to the transportation of bulk cement; 


b. by its method of allocating administrative overhead 
expense as between the service under investigation and 
other services of PFEL? 
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Fepera Marrrme Commission 
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Unrrep States or AMERICA, Respondents, 


Pactric Far East Lryz, Inc., 
American Preswent Lines, Lrp., Intervenors. 


Petition to Review An Order of the 
Federal Maritime Commission 


BRIEF FOR INTERVENOR 
PACIFIC FAR EAST LINE, INC. 


COUNTERSTATEMENT OF THE CASE 


A. The order under review. Petitioner the Government 
of Guam seeks review of a report and order of the Fed- 
eral Maritime Commission dated October 23, 1962, holding 
just, reasonable and lawful two general freight rate in- 
creases filed by intervenors, Pacific Far East Line, Inc. 
(PFEL) and American President Lines, Ltd. (APL), for 
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the carriage of cargo between United States ports on the 
one hand and, on the other, Guam, Wake and Midway 
Islands, 


B. PFEL’s operations. PFEL operates as a common 
carrier by water on a ten-day frequency between United 
States Pacifie Coast ports (including Hawaii) and the 
islands of Guam, Wake and Midway, with voyages extend- 
ing beyond to other Pacific islands, Japan, Korea, Formosa 
and the Philippines. This service (hereafter referred to 
as the Guam service) is performed without subsidy, em- 
ploying three C-2 type and three AP-3 Victory type vessels 
(JA 44). The Guam service thus consists of a domestic 
leg (ie., between United States ports and Guam, Wake 
and Midway) and a foreign leg (i.e., the service to Far 
East ports beyond Guam). It is the domestic leg of the 
Guam service to which the rates approved in the Com- 
mission’s order are applicable. 


PFEL also operates a subsidized service on Trade Route 
29, utilizing nine C-4 vessels of the Mariner type (JA 44). 
The tariff rates in issue are not applicable to that service 
and the Commission was concerned with it only in con- 
nection with the allocation and apportionment of PFEL’s 
overhead expenses between the Guam service and Trade 
Route 29 service. 


C. PFEL’s losses and the causes thereof. The record 
shows PFEL’s actual operating results in the domestic 
leg of the Guam service for voyages terminating in the 
calendar year 1959 and the first six months of 1960. 1959 
operating results were a loss of $1,093,075 on gross reve- 
nues of about $7,800,000 (JA 92). The results for the 
first half of 1960 were a loss of $576,773 on revenues of 
approximately $3,900,000 (JA 94).1 These enormous 

1Tho rate increases are not reflected in these results. The first of the 


increases became effective with voyages sailing April 30, 1960, and those 
voyages did not terminate until after June 30, 1960 (JA 43). 
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losses resulted from a substantial deficiency in general 
freight revenues, a deficiency which was actually endanger- 
ing continuance of the service (JA 59). At the same time, 
PFEL’s service is vital to the supplying of Guam, the most 
remote military and naval outpost on U.S. territory in the 
Pacific, and the civilian population of that island. 


The inadequacy of freight revenue is confirmed and 
underscored by the fact that petitioner’s brief does not 
even argue that operating economies are an answer to the 
heavy and growing losses. Even a significant reduction 
in costs through operating economies, which PFEL in fact 
has attempted and reflected in its projections, would not 
be sufficient to eliminate the carrier’s losses and produce 
a reasonable return in this especially difficult trade (JA 
56-57, 103). 


The inherent difficulty of the Guam trade results from 
a number of factors, which combine to make it an inordi- 
nately expensive one to perform The trade is one way (JA 


55-56) ; virtually the only homebound cargoes from Guam 
are military household goods and other retrograde military 
cargo (JA 93,95). The trade is also plagued by high cargo 
handling costs at the commercial port of Guam, which 
exceed those of any other area in the Far East and are 
substantially higher than any other Far East discharge 
port regularly served by PFEL (JA 56, 105).?, This cost 
problem at Guam is aggravated by a number of different 
factors. For example, vessels are not permitted to arrive 
or depart or to make an intra-port shift between sunset 
and sunrise (JA 90); the vessels depend on high-cost 
Navy tugs to move within the harbor (JA 89-90) ; there is 
a 12 hour lead time on ordering stevedoring gangs (JA 
90). Between 1954 and 1959, PFEL’s costs at the com- 
mercial port of Guam increased 42 percent (JA 118). 
2Cargo handling costs per revenue ton in the various areas are Guam, 


$5.85; Philippines, $3.95; Japan, $1.70; Formosa, $1.50; Korea, $1.35; 
Okinawa, $1.05; Hong Kong, $1.00 (JA 105). 
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In the latter regard, it is significant to note that while 
the major carrier serving Guam was suffering enormous 
operating losses, that Government was earning a large 
profit and handsome return in its operation of the com- 
mercial port. In 1959, the latest year of record, it earned 
a $210,000 tax free profit—a 21 percent return on its in- 
vestment (JA 90, 116). 


Another extremely costly problem in the Guam service 
is the ‘‘grocery store’’ nature of the cargo (JA 55). The 
number of commodities is great; the tonnage per shipper 
and per commodity is small (JA 56). This complicates 
the stowage problem; maximizes loading, discharging and 
other cargo handling costs (JA 56, 78), which comprise be- 
tween 50 and 60 percent of the revenue dollar (JA 55, 89); 
increases the paper work in processing bills of lading, 
dock receipts and claims; and is probably responsible for 
the extremely high sorting and checking charges at Guam, 
which average almost as much as the straight-time steve- 
doring wage cost (JA 90, 115). 


In addition to the inherent operating problems of the 
Guam service, ever-increasing and largely uncontrollable 
operating costs have dictated a need for additional revenue 
through increased rates. Crew wages and fringe benefits 
have increased 25 percent since 1957; repairs and main- 
tenance, 38 percent; other vessel expense, 265 percent; port 
expense, 43 percent; wages of longshoremen and related 
trades, about 22 percent (JA 101). 


D. The freight rate increases. The two general rate 
increases filed by PFEL to become effective on March 22, 
1960 and September 27, 1960, respectively, were designed, 
together with various cost cutting measures, to eliminate 
the large operating losses resulting from the above de- 
seribed factors and to yield the carrier a fair return on 
its investment. The examiner and the Commission found 
that the return would be in the neighborhood of 5-6 per- 
cent, well within the zone of reasonableness. 


E. Agency proceedings—the examiner’s initial decision. 
Following extensive hearings, the examiner issued an 
initial decision on November 7, 1961, in which he found 
both rate increases to be just, reasonable and lawful (JA 
13-33). He made comprehensive findings fixing PFEL’s 
rate base and projecting the carrier’s revenues and ex- 
penses for a one year period under the increased rates, to 
determine whether the rates would produce a reasonable 
return on the assets devoted to the trade. In determining 
rate base and projected operating results,? the examiner 
segregated the revenues, expenses and rate base values re- 
ferable to the service performed under the rates being in- 
vestigated from the revenues, expenses and rate base 
values of PFEL’s other operations. This involved not 
only separation, where appropriate, between the subsidized 
and unsubsidized services, and between the domestic and 
foreign legs within the latter service, but also between 
the categories of cargo moving in the domestic leg (JA 
21-23). In the latter regard, the examiner found that since 


rates on military cargo and military household goods were 
not included in the tariffs under investigation, the operat- 
ing results and rate base values attributable thereto should 
be segregated and ignored for the purpose of determining 
whether the tariff rates would yield PFEL a fair return 
on fair value (JA 22-23). 


The examiner diseussed and rejected the Government of 
Guam’s argument that bulk cement should be segregated 
from the rest of the commercial cargo carried by PFEL, 
since, as he found, that commodity, unlike the military 
traffic, was being transported under a tariff rate subject 
to regulation (JA 23). The separation which the ex- 
aminer found to be proper between PFEL’s services and 


3 The projected results were arrived at by doubling the actual revenues and 
expenses for the first half of 1960 and then making adjustments to reflect 
the increased revenues from the new rates and future cost increases and cost 
savings (JA 24-26), 


between cargo categories was effected either by direct as- 
signment, where possible, or by the use of allocation 
formulas. 


The examiner made detailed findings on the various 
items of income and expense contained in the exhibits of 
record, and concluded that PFEL’s projected net profit, 
after federal income tax, for the carriage of commercial 
cargo in the test year would be $134,480 (JA 26). He 
then determined the allocated value of PFEL’s rate base 
to be $2,644,408. The rate base as fixed by the examiner 
was made up of the following components: vessels (at 
domestic market value), $1,546,792; other floating equip- 
ment (at net book value), $8,005; other assets (at net book 
value), $149,227; working capital (determined in accord- 
ance with an average round voyage expense formula), 
$940,384 (JA 31-32). 


The projected net annual profit of $134,480 under the 
increased rates thus amounted to a 5.1 percent return on 
the value of the rate base, which return the examiner 
found to be just and reasonable (JA 32). 


F. Agency proceedings—the Commission’s decision. 
After exceptions were filed to the examiner’s initial de- 
cision, the Commission on October 23, 1962 issued its re- 
port and order (JA 5-12). It overruled certain of his 
findings, but affirmed his ultimate conclusion that PFEL’s 
projected return on investment was not unreasonable and 
that therefore the increased rates were lawful. The Com- 
mission revised the initial decision in the following re- 
spects: 


(a) It reduced the examiner’s projection of administra- 
tive and general expense from $602,876 to $570,290, in 
order to reflect both the deletion of certain legal expenses 
which he had included and also the effect on expenses of 
certain cost savings by the carriers (JA 9). 
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(b) It valued vessels for rate base purposes at their 
net book value as of December 31, 1959, thus reducing 
this component of PFEL’s rate base from $1,546,792 to 
$1,137,274, or $409,518 (JA 11, 35). 


(c) It deleted from the rate base the following items 
which had been ineluded by the examiner under the cate- 
gory of ‘‘other assets’’: one residence at Guam ($14,116), 
claims pending ($20,936), and other deferred charges and 
prepaid expenses ($42,638) (JA 10-11). This reduced the 
value of PFEL’s rate base by $77,690. 


(d) It affirmed the examiner’s finding that working 
capital should be computed in accordance with an average 
round voyage expense formula. However, in allocating 
working capital, as so computed, between commercial and 
military cargo within the domestic leg, it substituted a 
voyage expense prorate for the revenue ton-mile prorate 
used by the examiner. The Commission’s use of the voy- 


age expense prorate increased the valuation of working 
capital in the rate base from $940,384 to $1,118,524, or 
$178,140 (JA 11). 


(e) As a result of the foregoing revisions, the Commis- 
sion determined that PFEL’s projected annual rate of 
return on its capital prudently invested in the service 
would be 6.42 percent. It concluded that this return was 
not unreasonable and accordingly upheld the rate increases 
and ordered the investigation discontinued (JA 11-12). 


G. This review proceeding. On December 19, 1962, the 
Government of Guam, acting on behalf of its citizens as 
parens patriae, filed with this Court a petition for review 
of the Commission’s report and order (JA 1-4). Peti- 
tioner alleges that the Commission erred in the following 
respects: (a) in determining the net book value of PFEL’s 
vessels, for rate base purposes, as of December 31, 1959 
rather than June 30, 1960; (b) in using average round 
voyage expense as the measure of allowable working capi- 


8 


tal in the rate base; (c) in treating PFEL’s transportation 
of bulk cement as part of the service covered by the rates 
under investigation; and (d) in allocating overhead ex- 
pense as between PFEL’s subsidized and unsubsidized 
services according to a terminated voyage expense prorate. 


STATUTES INVOLVED 


The pertinent portions of the statutes involved are set 
forth in the Appendix to petitioner’s brief. 


SUMMARY OF ARGUMENT 


The argument is divided into two main parts. In the 
first, we show that the Court has no jurisdiction of this 
proceeding because petitioner lacks standing, as parens 
patriae, and in any event the Commission’s general reve- 
nue order is nonreviewable. In the second part, we treat 
on their merits the points raised by petitioner in its open- 
ing brief. 


I. JURISDICTION 

A. Lack of standing. Petitioner seeks to maintain this 
review action in its capacity as representative, or parens 
patriae, of its citizens. But it has been held in many cases, 
including a recent one in this Court, that a governmental 
entity has no standing as a party aggrieved or adversely 
affected to bring suit, as parens patriae, to protect the 
alleged rights of its citizens. State of Minnesota v. Ben- 
son, 107 U.S. App. D.C. 106, 274 F.2d 764, 765-66 (1960) ; 
Jersey City v. United States, 101 F. Supp. 702 (D.N.J. 
1950). The fact that petitioner was permitted to inter- 
vene in the proceeding before the Commission does not 
cure its lack of standing in this Court. Pittsburgh & 
W. Va. Ry. v. United States, 281 U.S. 479, 486 (1930). 


B. Nonreviewable order. The Commission’s order was a 
general revenue order and such orders are not reviewable 
at the instance of shipper, receiver or consumer interests, 
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such as petitioner claims to represent. The order did not 
purport to deal with the reasonableness of individual rates, 
and those wishing to challenge particular rates applicable 
to their traffic are confined to the administrative remedy 
of complaint to the Commission under Section 22 of the 
Shipping Act, 1916. This is settled by controlling author- 
ities under the Interstate Commerce Act, with which the 
Shipping Act is to have like interpretation. United States 
Nav. Co. v. Cunard 8.8. Co., 284 U.S. 474, 481 (1932). Be- 
cause of the general applicability of the Commission’s 
order, it cannot adversely affect any particular person, 
much less the Government of Guam as parens patriae. 


Il. THE MERITS 


In its impact or total effect, the Commission’s order 
cannot be said to be unjust or unreasonable. FPC v. Hope 
Natural Gas Co., 320 U.S. 591, 602 (1944). The evidence 
of PFEL’s enormous losses in this service prior to the 
rate increases is uncontroverted. The return of about 6.4 
percent on PFEL’s investment, which the Commission esti- 
mated would be produced by the increased rates, is only 
slightly more than the cost of debt capital alone, without 
regard to dividends to stockholders. 


A. Vessel valuation date. Petitioner’s charge that the 
Commission erred in selecting December 31, 1959 rather 
than June 30, 1960 as the date for valuing PFEL’s vessels 
in the rate base raises a matter of no significance in this 
review proceeding. The alleged error, if corrected in ac- 
cordance with petitioner’s contention, would increase 
PFEL’s projected rate of return by about 0.2 percent, 
clearly a de minimis change. 


In any case, the Commission’s use of the December 31, 
1959 date was proper. It accorded with the principle, ad- 
hered to in maritime and ICC general rate proceedings, of 
valuing rate base items as of the beginning of the year 
used for testing the results under the increased rates. 
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The date also bore a reasonable relation in point of time 
to the period during which the two rate increases were 
filed to become effective by PFEL. The Commission’s 
choice of the date was a reasonable exercise of judgment 
and discretion and was not inconsistent with its treatment 
of other rate base items. 


B. Working capital. Petitioner’s argument that pre- 
payment of most commercial freight charges dictates the 
denial of any working capital allowance is specious be- 
cause it ignores many of the fundamental characteristics 
of working capital. PFEL, in common with other steam- 
ship companies, needs and maintains working capital from 
its own funds to provide a buffer against contingencies 
such as strikes, vessel layups, and declines in traffic vol- 
ume, which result in reduced revenues without proportion- 
ate reductions in expenses. The carrier also uses its own 
funds as working capital to provide a reserve against time 
lags between cost increases and rate increases, and to pay 


for operating losses such as those undeniably suffered in 
1959-60, the most recent period of record. 


Consistent with its action in every general rate increase 
proceeding since 1957, the Commission here used the aver- 
age voyage expense formula as the fairest and most rea- 
sonable measure of, and limitation on, working capital in 
the rate base. The net current asset formula urged by 
petitioner is improper in a rate proceeding because it is 
contrary to the established principle that liabilities are 
not deducted in determining the fair value of assets in the 
rate base. Use of that formula in accountings for sub- 
sidized operations does not justify its use in a general 
rate case, since those accountings are governed by a spe- 
cific provision in the subsidy statute. 


As applied in this case, the average voyage expense 
formula was a reasonable allocation of, and limitation on, 
the substantial working capital funds shown in the record 
to be actually maintained by PFEL (JA 130). 
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C. Bulk cement. The Commission’s findings that the 
transportation of bulk cement is a part of the common 
carrier service covered by the tariff rates under investiga- 
tion and that segregation of that commodity from rate 
base and projected operating results would be improper, 
are supported by the record and have a reasonable basis 
in law. They are, therefore, binding on a reviewing court. 
United States v. Pierce Auto Freight Lines, 327 U.S. 515, 
536 (1946). The record shows that each of the tariffs 
here being investigated contains a rate on bulk cement 
available and applicable to all shippers, and that all the 
cement transported by PFEL since June 21, 1960 (some 
five months prior to the commencement of the hearing) 
has been at those tariff rates. The fact that, through an 
inadvertence (corrected as soon as discovered), PFEL 
did not charge the proper tariff rate on cement during 
1959 and part of 1960, does not make such transportation 
contract carriage and could not in any event justify treat- 
ing bulk cement separately from the rest of the com- 
mercial cargo. 


Nor would the Commission have been warranted in 
segregating cement on the ground, advanced by petitioner, 
that the rate thereon is unreasonably low and noncompen- 
satory. The premise of petitioner’s argument is crrone- 
ous. The transportation and competitive characteristics 
of this bulk commodity justify a lower rate than those on 
general cargo, and the record shows that cement produced 
a substantial contribution to PFEL’s revenues above the 
added cost of carrying it (JA 111, 112). 


Moreover, the lawfulness of a gencral rate increase has 
uniformly been held by the Commission, its predecessors, 
and the ICC to be dependent on the over-all financial re- 
sults and revenue needs of the service under investigation. 
Even where rates on certain individual commodities have 
been examined in the course of a general rate proceeding 
to ascertain whether they are unreasonably high or low, 
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there has never been a suggestion that the service be 
fragmented to exclude those commodities. And, as the 
examiner found, petitioner did not here challenge the 
establishment of the tariff rate on cement; the Commission 
thus had no duty to investigate it (and in fact did not 
do so); and there was no burden on PFEL to prove its 
reasonableness. 


D. Overhead allocation. The Commission’s use of a 
voyage expense prorate in allocating PFEL’s total over- 
head between its subsidized and unsubsidized services was 
in accord with accepted accounting practices. The reason- 
ableness of the formula in this proceeding is also evi- 
denced by the fact that PFEL is required by the Maritime 
Administration to use it in computing the overhead charge- 
able to the subsidized service. Petitioner did not submit 
evidence as to any alternative allocation method, from 
which the Commission might have made findings. Because 
allocation of indirect costs, particularly overhead, ‘‘is not 


a matter for the slide rule’’, the agency’s choice of an ap- 
propriate formula carries great weight with the reviewing 
court. Colorado Interstate Gas Co. v. FPC, 324 US. 581, 
589-90 (1945). 


E. Working capital allocation. The Commission’s use 
of a voyage expense prorate to allocate the value of work- 
ing capital in the rate base between tariff and non-tariff 
cargo was a reasonable and proper exercise of discretion. 
It was also consistent with the decision to use average 
voyage expense rather than net current assets in comput- 
ing allowable working capital for the entire domestic 
service, 
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ARGUMENT 


We show, first, that the Court has no jurisdiction of this 
proceeding, and second, that petitioner’s allegations of 
error are, on their merits, unfounded. 


I, THE COURT HAS NO JURISDICTION OF THE 
PETITION FOR REVIEW. 

The Court should dismiss the Government of Guam’s 
review petition for want of jurisdiction because (a) peti- 
tioner lacks standing to maintain an action of this kind 
on behalf of its citizens, as parens patriae; and (b) in any 
event, the agency proceeding was a general revenue case, 
and orders in such eases are not reviewable at the instance 
of shippers, consignees, or consumer interests, such as 
petitioner here claims to represent. 


A. Petitioner Is Without Standing to Obtain Review in Its 
Representative Capacity, as Parens Patriae 


Many cases, including a recent one in this Court, hold 
that a governmental entity like the Government of Guam 
has no standing to institute judicial proceedings, as parens 
patriae, to protect the rights of its citizens. State of 
Minnesota v. Benson, 107 U.S. App. D.C. 106, 274 F. 2a 
764, 765-66 (1960); Jersey City v. United States, 101 F. 
Supp. 702 (D.N.J. 1950). Accord: Massachusetts v. Mel- 
lon, 262 U.S. 447 (1923). State of Florida v. Mellon, 273 
U.S. 12 (1927); Louisiana v. Texas, 176 US. 1 (1900) ; 
State of Oklahoma v. Atchison, Topeka & Santa Fe Rail- 
way Co., 220 U.S. 277 (1911); Oklahoma ex rel. Johnson 
v. Cook, 304 U.S. 387 (1938); Massachusetts v. Missouri, 
308 U.S. 1 (1939) ; County Board of Arlington County, Va. 
v. United States, 101 F. Supp. 328 (E.D. Va. 1951). 


Here, the Government of Guam asserts that it is a 
“‘party aggrieved’’ within the meaning of the Judicial Re- 
view Act of 1950 (5 U.S.C. § 1034), because “The lawful- 
ness of freight rates and charges is of vital concern to 


the Government and people of Guam, the economics of 
whose very existence is predicated on the ocean freight 
supply line to the United States’? (JA 2). Petitioner 
has thus brought this review action solely in its capacity 
as representative, or parens patriae, of its citizens. It 
does not claim, nor does the record show, any proprietary 
interest of its own which is, or might be, adversely affected 
by the Commission’s order. And this Court held in State 
of Minnesota v. Benson, supra, that in such a situation 
where a state seeks to ‘‘sue as parens patriae on behalf of 
her citizens,” it has no standing as a ‘‘party aggrieved 
or adversely affected.’’ 


In that case, the State of Minnesota had brought suit in 
its representative capacity against the Secretary of Agri- 
culture to set aside a milk marketing order. The district 
court dismissed the action on the ground that the State 
lacked standing. This Court affirmed, stating (274 FP. 2d 
at 765-66) : 


‘*Minnesota claimed standing to maintain the action 
as a party aggrieved or adversely affected, and seeks 
to support this claim by contending that she is en- 
titled to sue as parens patriae on behalf of her citizens 
and as representative of her dairy industry, said to 
be adversely affected by the order, which we assume 
arguendo to be true. Minnesota ranks second among 
the states in total milk production and a large part of 
this milk seeks its market beyond Minnesota. The 
result is said to be that economic barriers to the free 
interstate flow of this milk into the regulated market- 
ing area, barriers attributed to the order challenged, 
adversely affect the economy of the State. Minnesota 
asserts no proprietary interest which is adversely 
affected, or any impact of the order upon her apart 
from her position as parens patriae. . . 


“Under the decisions of the Supreme Court in Com- 
monwealth of Massachusetts v. Mellon, 262 U.S. 447, 
43 S.Ct. 597, 67 L. Ed. 1078, and State of Florida v. 
Mellon, 273 U.S. 12, 47 S.Ct. 265, 71 L.Ed. SL ye 
we are of the view that the United States rather than 
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Minnesota occupies the relationship of parens patriae 
to those who are said here to be adversely affected 
or aggrieved by this order issued by the Secretary 
in his capacity as an official of the United States act- 
ing under the authority of federal legislation. See 
also Jones ex rel. State of Louisiana v. Bowles, 322 
U.S. 707, 64 S.Ct. 1043, 88 L.Ed. 1551. While the 
actions of the States in Massachusetts and Florida 
challenged, respectively, the constitutionality of fed- 
eral statutes and not their administration, we think the 
principles of the decisions apply to the present case ; 
for in his order here challenged the Secretary pur- 
ports to effectuate through the Agricultural Market- 
ing Agreement Act of 1937 an exercise by Congress 
of its plenary constitutional power to regulate inter- 
state commerce.’’ 


The same jurisdictional limitation applies to cases in- 
volving the lawfulness of common carrier rates. Thus, 
Judge Maris, speaking for a three-judge district court re- 
viewing an Interstate Commerce Commission order ap- 


proving, (as did the order of the Federal Maritime Com- 
mission here) a common earrier’s tariff increases, held 
that a governmental entity has no standing to seek review 
in its representative capacity. Jersey City v. United 
States, 101 F. Supp. 702 (D.N.J. 1950) : 


‘“We are met at the outset by the question whether 
the City of Jersey City has standing to maintain the 
suit. The suit is brought under 28 U.S.C. $1336. 
Neither that section nor its predecessor Section 24(28) 
of the Judicial Code of 1911 specifies the classes of 
persons who may sue to set aside an order of the 
Commission. But it is a recognized principle that 
the judicial power may not ordinarily be invoked by 
one whose own rights are not affected .. . Here the 
plaintiff has not shown that any of its rights as a 
municipal corporation will be adversely affected by 
the Commission’s order. It seeks rather to protect the 
interests of its citizens. But it has no standing to 
to do so for the Commission represents the public, in- 
cluding those members of the public residing in Jersey 
City.’’ (citations omitted) 
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See also County Board of Arlington County, Va. v. United 
States, 101 F. Supp. 328, 332 (E.D. Va. 1951). 


Jersey City is in full accord with U.S. Supreme Court 
authority. The Supreme Court has held that a state, 
suing as parens patriae, does not have standing to chal- 
lenge, (as the Government of Guam here seeks to chal- 
lenge) the lawfulness of rates of a common carrier under 
a federal statute. In State of Oklahoma v. Atchison, To- 
peka & Santa Fe Railway Co., 220 U.S. 277 (1911), the 
Court held that ‘‘plainly, the state, in its corporate ca- 
pacity, would have no such interest in a controversy of 
that kind as would entitle it to vindicate and enforce the 
rights of a particular shipper or shippers, and, incidentally 
of all shippers . . .”” (emphasis in original). It thus held 
that its jurisdiction did not extend to cases in which the 
state ‘‘seeks not to protect its own property, but only to 
vindicate wrongs of some of its people’’ (220 U.S. at 289). 
It also stated: 


“In the present case, the state seeks to enjoin the 
defendant company from charging more than the 
Kansas rates on the transportation of lime, cement, 
plaster, brick, stone, crude and refined oil. But the 
state, as such, in its governmental capacity, is not 
engaged in their sale or transportation, and has no 
property interest in such commodities. It seeks only, 
as between the railway company and shippers, by a 
general comprehensive decree to enforce certain rates, 
and to compel the railway company to respect the 
rights of all of the people of Oklahoma who may have 
occasion to ship such commodities over the Railway.’’ 
(220 U.S. at 286-7). 


The Court, therefore, dismissed the complaint. 


It is clear, therefore, that as this Court held in State of 
Minnesota, supra, confirmed in the cases reviewing Inter- 
state Commerce Commission orders and in State of Okla- 
homa, supra, a state or other governmental entity is with- 
out standing to institute judicial proceedings to protect, 
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as parens patriae, the rights of its citizens.‘ Since the 
Government of Guam stands in no different position than 
a state, it can have no better standing. See Secretary of 
Agriculture v. Central Roig Ref. Co., 388 U.S. 604, 619 
(1950), where the Supreme Court held as follows with 
respect to a territory similar to Guam: 

‘‘There remains Puerto Rico’s right to participate 
in this litigation. Puerto Rico can have no better 
standing to challenge the constitutionality of the 
Sugar Act of 1948 than if it were a full-fledged State. 
The right of a State to press such a claim raises famil. 
oe ee Compare Massachusetts v. Mellon, 262 


1. Intervention in the agency proceeding does not cure 
lack of standing. The Government of Guam was permitted 
to intervene as a party in the rate investigation conducted 
by the Commission, but that fact in no way improves its 
standing in this Court or lessens the requirement that it 
here show a direct pecuniary injury to itself. Pittsburgh 
& W.Va. Ry. v. United States, 281 U.S. 479 (1930); Bos- 
ton Tow Boat Co. v. United States, 321 U.S. 632 (1944); 
Perkins v. Lukens Steel Co., 310 U.S. 113 (1940); Moffat 
Tunnel League v. United States, 289 U.S. 113 (1933) ; 
Alexander Sprunt & Son, Inc. v. United States, 281 U.S. 
249 (1930). In the Pittsburgh € W. Va. Ry. case, supra, 
the Supreme Court, speaking through Mr. Justice Bran- 
deis, held (281 U.S. at 486) : 


‘“‘The mere fact that appellant was permitted to 
intervene before the Commission does not entitle it to 
institute an independent suit to set aside the Commis- 
sion’s order in the absence of resulting actual or legal 
injury to it.” 


4 The absence of jurisdiction for a state to challenge the rates of a common 
carrier is but a single facet of the broader doctrine for which Massachusetts 
v. Mellon, 262 U.S. 447 (1923), stands. ‘‘It cannot be conceded that a State, 
as parens patriae, may institute judicial proceedings to protect citizens of 
the United States from the operation of the statutes thereof.’? (262 U.S. at 
485-86), 
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And in Jersey City v. United States, 101 F. Supp. 702 
(D.N.J. 1950), the court held: 


“‘The fact that the city appeared and actively par- 
ticipated in the proceedings before the Commission 
does not give it standing to bring this suit. Pittsburgh 
& West Virginia Railway Company v. United States, 
1930, 281 U.S. 479, 50 S.Ct. 378, 74 L.Ed. 980. Nor 
does 28 U.S.C. § 2323 have that effect. Under that 
section a community, such as Jersey City, may inter- 
vene, if it is interested, in a suit brought by a proper 
party to set aside an order of the Commission. But 
the section does not authorize such an intervenor it- 
self to bring suit in such a case. Moffat Tunnel League 
v. United States, 1933, 289 U.S. 113, 53 S.Ct. 543, 77 
L.Ed. 1069.’’ 


B. The Commission’s Order, Being a General Revenue Order, 
Is Not Reviewable at the Instance of Shipper, Receiver or 
Consumer Interests 


The proceeding before the Commission was a ‘‘general 


revenue’’ not a ‘‘rate’’ case. That is, the Commission 
was dealing not with individual rates for particular traffic, 
but with the question whether a general increase, covering 
all rates between United States ports and Guam, would 
produce enough net revenue to enable the carriers to earn 
a fair return on their investment in the service. It is 
settled that orders in such cases are not reviewable at the 
instance of shippers and other similar interests opposing 
the increase. Algoma Coal & Coke Co. v. United States, 
11 F. Supp. 487 (E.D. Va. 1935); Koppers Co. v. United 
States, 132 F. Supp. 159 (W.D. Pa. 1955); Florida Citrus 
Commission v. United States, 144 F. Supp. 517 (N.D. Fla. 
1956) ; affirmed, 352 U.S. 1021 (1957). 


Such parties wishing to challenge the reasonableness of 
individual rates applicable to their traffic have a complete 
and adequate administrative remedy by way of complaint 
to the Commission under Section 22 of the Shipping Act, 
1916 (39 Stat. 736, 46 U.S.C. §821). The order of the 


Commission in this general revenue proceeding in no way 
precludes their resort to that remedy. Conversely, the 
Court should not presume to pass upon the reasonableness 
of particular rates before the Commission has had an 
opportunity to do so in such a complaint proceeding. 
Until they exhaust their administrative remedy by com- 
plaint proceedings, shippers or consignees have no stand- 
ing in this Court. 


The three-judge district court in Koppers Co. v. United 
States, supra, denying a shipper’s standing to obtain re- 
view of a general rate increase order of the Interstate 
Commerce Commission, summarized the controlling con- 
siderations as follows (132 F. Supp. at 162-163): 


“In the case of a permissive order, the carrier is the 
only necessary party to the proceeding. The Commis- 
sion represents the public. While it is proper and 
customary for shippers interested to participate in 
hearings, there exists no provision for notice to them. 
They are not bound by the order entered and the 
tariffs filed. If the rates made by tariffs filed under 
the authority granted, seem to them unreasonable, 
or unjustly discriminatory, Sections 13 and 15 afford 
ample remedy. To permit shippers to seek redress 
for such grievances in the courts would invade and 
often nullify the administrative authority vested in 
the Commission. The attempt of the court to remove 
some alleged unjust discrimination might result in 
creating more. United States v. Merchants’ & Man- 
ufacturers’ Traffic Association, 1916, 242 U.S. 178, 37 
8.Ct. 24, 61 L.Ed. 233. 


‘*Sections 13 and 15 of the Act speak with clarity, 
and explicitly specify the procedure which complain- 
ants must pursue before the Commission in order to 
seek redress of grievances. 


“‘The plaintiff has mistaken its remedy in the statu- 
tory scheme of railroad rate making. Its contention 
is that the Commission, without sufficient evidence or 
proper findings of fact, has determined or fixed par- 
ticular rates for the plaintiff’s particular traffic. But 
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this misconceives what the Commission has actually 
done. It was not dealing finally with particular rates 
for particular traffic, but permitting increased rates 
for selected commodities, by a general order affecting 
all railroads in the country. 


“If the increased rates as applied to the plaintiff’s 
particular situation can be shown to be unjust and un- 
reasonable, its remedy is clearly by proceedings under 
Sections 13 and 15 of the Act for individual relief, and 
for reparation orders under the Act of Congress. 49 
U.S.C.A. § 16(1) ; Brimstone R. & Canal Co. v. United 
States, 1928, 276 U.S. 104, 48 S. Ct. 282, 72 L.Ed. 487; 
Alexander Sprunt & Son v. United States, 1930, 281 
U.S. 249, 50 S.Ct. 315, 74 L.Ed. 832; Eagle Cotton Oil 
Co. v. Southern R. Co., 5 Cir., 51 F.2d 443, certiorari 
denied, 1931, 284 U.S. 675, 52 S.Ct. 130, 76 L.Ed. 571; 
Algoma Coal & Coke Co. v. United States, D.O.E.D. 
Va. 1935, 11 F. Supp. 487. The plaintiff must pro- 
ceed to exhaust its administrative remedies by chal- 
lenging the rates filed by the railroads pursuant to 
the authorization granted it by the Commission in the 
ex parte [general rate increase] proceeding.”’ 


Section 22 of the Shipping Act, 1916,5 provides the same 
remedy by way of administrative complaint in Commis- 
sion cases that sections 13 and 15 of the Interstate Com- 
merce Act provide in Interstate Commerce Commission 
eases. The considerations quoted are therefore applicable 
to review of orders of the Federal Maritime Commission 


5 “Sec, 22. That any person may file with the board a sworn complaint 
setting forth any violation of this Act by a common carrier by water or other 
person subject to this Act, and asking reparation for the injury, if any, 
caused thereby. The board shall furnish a copy of the complaint to such 
carrier or other person, who shall within a reasonable time specified by the 
board satisfy the complaint or answer it in writing. If the complaint is not 
satisfied the board shall, except as otherwise provided in this Act, investigate 
it in such manner and by such means, and make such order as it deems proper, 
The board, if the complaint is filed within two years after the cause of action 
accrued, may direct the payment, on or before a day named, of full reparation 
to the complainant for the injury caused by such violation. 

‘*The board, upon its own motion, may in like manner and, except as to 
orders for the payment of money, with the same powers, investigate any viola- 
tion of this Act.”? 
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under the Shipping Act, 1916, as amended by the Inter- 
coastal Shipping Act, 1933. ‘‘In its general scope and 
purpose, as well as in its terms, [the Shipping Act] * * * 
closely parallels the Interstate Commerce Act; and we can- 
not escape the conclusion that Congress intended that the 
two Acts, each in its own field, should have like interpre- 
tation, application, and effect.’’ United States Nav. Co. v. 
Cunard S.S. Co., 284 U.S. 474, 481 (1932); Inter-Island 
Steam Nav. Co. v. Hawaii, 305 U.S. 306, 311 n. 9 (1938). 


It follows that orders in general revenue cases are not 
reviewable at the instance of shippers or like interests. 
Shippers and consignees actually affected by and com- 
plaining of specific rates have an adequate administrative 
remedy.° 


The foregoing principles must be applied to this case. 
The Federal Maritime Commission has issued an order 
approving two general rate increases filed by PFEL and 
APL. The order is of general applicability, and since it 


does not purport to adjudicate the reasonableness of any 
individual rate, it cannot affect any particular shipper, 
receiver or consumer, much less the Government of Guam 
as parens patriae. There is, therefore, no person who can 
be said to be ‘‘aggrieved’’ by that order, and the Court 
has no jurisdiction to review it. 


6The principle applicable to common carrier general revenue orders is 
analogous to that which has been developed with respect to review of Federal 
Power Commission orders. The courts have held that FPC orders of general 
applicability are not reviewable. ‘‘[T]he controlling point has been that a 
person is not aggrieved by a general order and cannot complain until a per- 
sonal right is impinged by a special order.’? Texaco Inc. v. FPC, F. 2d 
, 13 AdL, 2d 664, 673 (10th Cir., 1963). Sce also: United Gas Pipeline 
Co. v. FPC, 86 U.S. App. D.C. 314, 181 F. 24 796 (1950) cert. den. 340 U.S. 
827 (1950); Amerada Petroleum Corp. v. FPC, 231 F. 24 461 (10th Cir., 
1956). 
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Il. PETITIONER'S CONTENTIONS AS TO VESSEL VALUATION, 
WORKING CAPITAL ALLOWANCE, BULK CEMENT SEGRE- 
GATION AND OVERHEAD ALLOCATION ARE UNFOUNDED. 

The frame of reference in reviewing rate orders such 
as this one of the Federal Maritime Commission is deline- 

ated by FPC v. Hope Natural Gas Co., 320 U.S. 591, 602 

(1944) : 


“*.. . it is the result reached not the method em- 
ployed which is controlling . . . It is not the theory but 
the impact of the rate order which counts. If the 
total effect of the rate order cannot be said to be 
unjust and unreasonable, judicial inquiry under the 
Act is at an end. The fact that the method employed 
to reach that result may contain infirmities is not then 
important. Moreover, the Commission’s order does 
not become suspect by reason of the fact that it is 
challenged. It is the product of expert judgment which 
carries a presumption of validity. And he who would 
upset the rate order under the Act carries the heavy 
burden of making a convincing showing that it is in- 
valid because it is unjust and unreasonable in its 
consequences. ’? 


The role of the court in a case of this type is thus cir- 
cumscribed, and the agency’s ‘‘determination is to be dis- 
turbed for only the most basie forms of abuse’’, Battle 
Creek Gas Co. v. FPC, 108 U.S. App. D.C. 209, 281 F. 2d 
42, 46 (1960). 


The total effect of the present order can hardly be called 
unjust or unreasonable. The record shows, and no party 
has contended otherwise, that PFEL suffered enormous 
losses in the domestic leg of its Guam service prior to the 
rate inereases here in issue (JA 92, 94). The Commission 
projected an annual net profit under the new rates of about 
$150,000 on revenues of nearly $6,000,000 (JA 8-9), and a 
return of 6.4 percent (JA 11) on a rate base which in- 
cluded net book values of four of the six vessels at levels 
substantially below those shown on PFEL’s books, which 


23 


are recognized by the Internal Revenue Service for tax 
purposes.’ The projected rate of return of about 6 per- 
cent is only slightly more than PFEL’s cost of debt capital 
alone, and provides practically no return on equity invest- 
ment (JA 57-58). ‘‘From the investor or company point 
of view it is important that there be enough revenue not 
only for operating expenses but also for the capital costs 
of the business. These include service on the debt and 
dividends on the stock.”” (FPC v. Hope Natural Gas Co., 
320 U.S. 591, 603 (1944)). 


Nor does any of the four errors allegedly committed by 
the Commission constitute such a ‘basic form of abuse”? 
as to justify reversal of its decision by this Court. Peti- 
tioner seeks to have the Court second-guess the agency’s 
considered judgment on matters peculiarly within its tech- 
nical competence and discretion. Los Angeles G. & E. 
Corp. v. United States, 289 U.S. 287, 306, 316-17 (1933) 
(rate base valuation) ; United States v. Louisiana, 290 U.S. 


70, 75-76 (1933) (segregation of bulk cement); Colorado 
Interstate Gas Co. v. FPC, 324 U.S. 581, 589-90 (1945) 
(use of allocation formulas). But whether the Court would 
have decided those matters the same way is not the test 
on review. As the Supreme Court stated in Swayne & 
Hoyt Ltd. v. United States, 300 U.S. 297, 303-04 (1937) : 


‘*As pointed out by this Court in United States Nav. 
Co. v. Cunard S.S. Co., 284 U.S. 474, 76 L.Ed. 408, 
52 S. Ct. 247, the provisions of the Shipping Act which 
confer upon the Shipping Board authority over rates 
and practices of carriers by water, and prescribe the 
mode of its exercise, closely parallel those of the Inter- 
state Commerce Act establishing the corresponding 


7 The examiner and the Commission ruled that for purposes of computing 
depreciation expense and net book values in the rate investigation, the sale 
and reacquisition by PFEL of four vessels should be ignored. (JA 10, 20-21), 
Although, for tax and accounting purposes, PFEL uses reacquisition cost as 
the depreciable basis of each of those vesscls, it does not challenge in this 
review proceeding the procedure followed by the Commission. 


relations of the Interstate Commerce Commission to 
carriers by rail. Both have set up an administrative 
agency to whose informed judgment and discretion 
Congress has committed the determination of ques- 
tions of fact, on the basis of which it is authorized to 
make administrative orders. 

“‘Such determinations will not be set aside by the 
courts if there is evidence to support them. Even 
though, upon a consideration of all the evidence, a 
court might reach a different conclusion, it is not au- 
thorized to substitute its own for the administrative 
judgment.’’ 


Even if petitioner’s contentions had some semblance of 
foundation, which they do not, they all involve challenges 
to administrative rate-making methods, formulas and ad- 
justments which reviewing courts have traditionally and 
quite properly been reluctant to disturb. Alabama Gt. So. 
R. Co. v. United States, 340 U.S. 216, 224 (1951); FPC v. 
Natural Gas Pipeline Co., 315 U.S. 575, 586 (1942); FPC 
v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944); Battle 
Creek Gas Co. v. FPC, 108 U.S. App. D.C. 209, 281 F.2d 
42, 46 (1960); ICC v. Jersey City, 322 U.S. 503, 512, 513, 
522 (1944) ; ICC v. Louisville & N.R. Co., 227 U.S. 88, 100 
(1913) ; Mississippi Valley Barge L. Co. v. United States, 
292 U.S. 282, 286 (1934). 


A. The Commission’s Vessel Valuation Date Raises a 
De Minimis Matter and in Any Case Was Proper 


Petitioner contends that the Commission erred in select- 
ing December 31, 1959 rather than June 30, 1960 as the 
date for determining net book value of PFEL’s vessels 
in the rate base. The Commission’s use of the December 
31, 1959 date (the beginning of the test year for the rates 
in issue) was, as we show, a proper exercise of judgment, 
in accord with precedent, and consistent with its treatment 
of other rate base items. Moreover, the alleged error has 
a negligible effect on the size of PFEL’s rate base; in no 
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event could it be held to invalidate the Commission’s 
order. 


1. A de minimis matter. Assuming arguendo that the 
Commission erred in respect of the vessel valuation date, 
the monetary result of the error is so small as to have no 
discernible effect on the ultimate result in favor of the 
increased rates. As petitioner points out, correction of 
the alleged error would reduce PFEL’s rate base by 
$72,212. Applying the rate base as so reduced to the 
projected net annual profit of $150,121 found by the Com- 
mission (JA 11) would increase the estimated rate of 
return from 6.42 percent to 6.63 percent. Thus, if peti- 
tioner’s contentions are accepted, PFEL’s projected re- 
turn has been ‘‘inflated’’ by about 0.2 percent. Such a de 
minimis change could not constitute a valid basis for re- 
versing the administrative determination even if the rates 
were being judged according to actual operating results 
and actual return. But here, as in most general rate cases, 
the carrier’s results and rate of return are necessarily 
approximations, based on projections and estimates for 
the future. To judge the reasonableness of those approxi- 
mations by fractions of a percent would be both absurd 
and futile.* In Dayton Power & Light Co. v. Public Util- 
ities Comm., 292 U.S. 290 (1934), the Supreme Court re- 
fused to hold an administrative rate order invalid on the 
ground of failure to include a small item in the rate base, 


8 This can be illustrated by the possible margin of error in estimating 
PFEL’s operating results in this trade. The Commission projected an annual 
net profit under the new rates of only about $150,000. The average expense 
of one voyage is about $300,000 (JA 94). When a vessel is committed to a 
Voyage, the carrier docs not know the volume of cargo or revenue that will 
be produced from the ports of loading outbound, and cannot know available 
inbound, or intermediate cargo or revenue for several weeks, Three such 
voyages are commenced each month or about 36 per year (JA 103). The 
entire enterprise is fraught with unpredictability and any significant decline 
in cargo available for even a few of those voyages would wipe out the 
projected profit entirely. 
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where the inclusion would have reduced the rate of return 
by 1/10 of 1 percent.? The Court said (292 U.S. at 310): 


“.. . the item is of negligible importance. Its 
presence or absence would not make the difference be- 
tween confiscation and a fair return. We do not figure 
to so fine a point in determining the application of 
the constitutional restraints of power. An intelligent 
estimate of probable future values and even indeed of 
present ones is at best an approximation. The like 
is true of a forecast of the extent of future revenues, 
There is left in every case a reasonable margin of 
fluctuation and uncertainty.’’ 


This Court should apply the same principle. The error 
alleged by petitioner is so infinitesimal in its effect on the 
rate of return estimated by the Commission that it could 
in no event change the ultimate conclusion as to the law- 
fulness of the increased rates. PFEL’s estimated return 
would still be less than 7 percent and the Commission has 
recently held that rates of return of 9 percent in the 
Alaska trade and 10.6 percent in the Hawaii trade are not 
unreasonable. General Increases in Alaskan Rates and 
Charges, 2 SRR 673, 692 (1963); Pacific Coast/Hawati 
and Atlantic-Gulf/Hawaiti, General Increases in Rates, 1 
SRR 349, 376 (1962). For this reason alone, petitioner’s 
contentions with respect to vessel valuation must be re- 
jected. 


Consideration of the merits, moreover, shows the Com- 
mission’s December 31, 1959 rate base valuation date to 


have been proper. 


2. The Commission’s selection of December 31, 1959 was 
proper. The Commission followed the principle of valuing 


9 Cf. Stott v. United States, 166 F. Supp. 851, 857 (S.D.N.Y. 1958): “«There 
is no requirement that the reviewing court comb through the record for 
insubstantial or non-prejudicial error . . .”? 


10 ‘‘SRR’? citations throughout this brief refer to Pike and Fischer, Ship- 
ping Regulation Reports. 
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rate base items as of December 31, 1959,!2 which was the 
beginning of the year (1960) used for testing the results 
under the increased rates (JA 9). It has consistently 
adhered to this same principle in all general rate cases 
decided in recent years. In General Increases in Alaskan 
Rates and Charges, 2 SRR 673, 689, 691 (1963), the car- 
rier’s projected operating results for the test year, 1960, 
were measured against a rate base valued as of December 
31, 1959. Similarly, in Pacific Coast/Hawati and Atlantic- 
Gulf /Hawati, General Increases in Rates, 1 SRR 349, 374- 
76 (1962), the Commission used a rate base valued as of 
December 31, 1959 for the test year 1960 and one valued 
as of December 31, 1960 for the test year 1961. And in 
Atlantic & Gulf-Puerto Rico, General Increases in Rates 
and Charges, 1 SRR 693, 707 (1962), a rate base valued 
as of December 31, 1957 was applied to 1958 projected 
operating results under the increased rates. See also: 
Alaskan Rates, 2 U.S.M.C. 558, 575 (1941). 


In the same manner, the Interstate Commerce Commis- 
sion has measured the railroads’ operating results in a 
test year against a rate base valued as of the beginning 
of that year. Increased Railway Rates, Fares and 
Charges, 1946, 264 I.C.C. 695, 727-28 (1946); Increased 
Freight Rates, 1947, 270 I.0.C. 403, 435-37 (1948). 


Petitioner contends that since the two rate increases 
under investigation became effective (following suspen- 
sion) on April 29, 1960 and January 26, 1961, respectively, 
the rate base valuation date should be no earlier than 
June 30, 1960. While it might not have been improper 
for the Commission to use that date, it is not the review- 
ing court’s function to deprive the agency of all flexibility 
in choosing methods by which to carry out the complex 
task of judging rates. FPC v. Natural Gas Pipeline Co., 
315 U.S. 575, 586 (1942). By the very nature of an admin- 

11 Petitioner’s assertion that the vessel valuation date was different from 


the valuation date of all other base components is erroncous (sce discussion 
at pp. 29-30 infra). 
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istrative proceeding of this type, involving estimates of 
future traffic levels, revenues, expenses, and rates of re- 
turn, precise determinations are obviously impossible.” 
Whether the rate base is valued at the beginning or in the 
middle of the test period, the ultimate conclusion as to the 
reasonableness of the return from the increased rates will 
still be an approximation.“ For this reason, interference 
by the court with the agency’s exercise of judgment in this 
area would serve no useful purpose. In addition, it would 
in effect inject the court directly into the field of rate regu- 
lation in place of the administrative body which was 
created by Congress for that purpose and which has ap- 
plied ‘‘technical knowledge and experience not usually 
possessed by judges.’’ (FPC v. Colorado Interstate Gas 
Co., 348 U.S. 492, 501 (1955)). 


With specific regard to rate base valuation, the Supreme 
Court has held that ascertainment of values is not a matter 
of formulas and that agency action which has a reasonable 
basis in fact will not be disturbed on review. See especi- 
ally Los Angeles G. & E. Corp. v. United States, 289 U.S. 
287, 306, 316-17 (1933) where the Court refused to require 
extreme precision in dates and methods of valuation. And 
it can hardly be argued here that the selection of a valu- 
ation date at the beginning of the test year (and approxi- 
mately 214 months before the proposed effective date of 
the first of the rate increases), rather than in the middle 
of that year as petitioner suggests, is so irrational as to 
warrant reversal of the Commission’s order. 


12 Judge Friendly’s views on the illusion of achieving absolute certainty 
in administrative rate proceedings scem particularly apt (Friendly ‘‘A Look 
at the Federal Administrative Agencies’’, 60 Col. L. Rev. 429 (1960)): 


‘‘The agencies should do more to limit the time-consuming efforts of 
the parties and the agency staffs in obtaining the appearance of exactness 
when appearance is all there is.’’ (60 Col. L. Rev. at 435) 

‘‘Why apply a microscope to the past when this at best is only one 


guide to the proper rate level for the future, and a very uncertain one 
at that?’’ (60 Col. L. Rev. at 433). 


18See footnote 8, page 25, supra, illustrating some of the problems of 
future projections in a business as unpredictable as this one. 
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One further aspect of this issue remains to be consid- 
ered. Petitioner places great reliance on the asserted fact 
that all rate base values other than vessels were deter- 
mined as of June 30, 1960, and that use of the December 31, 
1959 date for vessels was therefore contradictory. An 
analysis of the record, however, reveals petitioner’s as- 
sertion to be erroneous. The rate base computed by the 
Commission is made up of three major categories of as- 
sets: ‘‘ships’’, ‘‘other property’’, and ‘‘working capital’’ 
(JA 11). The record shows that in valuing ‘‘other prop- 
erty’’ at $79,542 (the total of four individual items in that 
category), the Commission based its findings for all but 
$8,005 on December 31, 1959 figures, the same date used for 
valuing ‘‘ships’’.* Nor was the third rate base category, 


14In valuing ‘‘other property’’ in the rate base, the Commission used as 2 
starting point the findings of the examiner on rate base valuations for ‘other 
floating equipment’? and ‘‘other assets’? (JA 32). He in turn had used 
(with one exception hereafter described) the valuation figures shown in 
PFEL’s rate base exhibit (JA 91) under the category ‘‘miscellancous 
items’’, after deleting the value of one barge and multiplying the remainder 
of PFEL’s figures by 53 percent to reflect an allocation to commercial cargo 
alone. The rate base found by the examiner (aside from vessels and work- 
ing capital) was composed of the following items: other floating equipment— 
$8,005; other shipping assets—$44,973; spare parts—$17,813; office furni- 
ture and fixtures—$22,867; claims pending—$20,936; other deferred charges 
and prepaid expenses—$42,638. The Commission took the following action 
with respect to the examiner’s rate base findings on the above items. It 
deleted entirely his allowances for ‘‘claims pending’? and ‘‘other deferred 
charges and prepaid expenses’? (JA 11). It reduced his valuation of 
‘‘other shipping assets’? by $14,116 (from $44,973 to $30,857), the allo- 
cated net book value (as of December 31, 1959—JA 63-64) of one house located 
at Guam (JA 10-11). It adopted his findings on the valuations of ‘‘other 
floating equipment’’, ‘‘spare parts’’, and ‘‘office furniture and fixtures’’, 
It lumped the above four items together in its report and classified them as 
“‘other property’’, with a total valuation of $79,542. With the exception of 
‘‘other floating equipment’’ ($8,005), which was a June 30, 1960 net book 
figure computed by the Government of Guam, submitted to the examiner on 
brief, and accepted by him (JA 30, 44), the valuations of all the items classified 
ag ‘‘other property’? by the Commission were derived from the net book 
values, as of December 31, 1959, shown in exhibit 3 (JA 91). The examiner’s 
statement that they were June, 1960 figures (JA 30), is directly contrary 
to exhibit 3, upon which he based them. No exception was taken to his error 
because of the insignificant difference which it made in the total value of 
PFEL’s rate base. 
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‘“‘working capital’, a June 30, 1960 figure as petitioner 
contends. The Commission’s valuation of that component 
was based on the average single round voyage expense in 
the domestic leg of all voyages which terminated during 
the first half of 1960 (JA 11, 31, 91). Some of those voyages 
were in progress on December 31, 1959, and none was still 
in progress on June 30, 1960. 


It is evident from the foregoing that the Commission’s 
use of a December 31, 1959 valuation date for vessels was 
not inconsistent with its treatment of other rate base com- 
ponents, The use of that date, which bore a reasonable 
relation in point of time to the period used for testing 
the rates (as well as the period during which the rate in- 
creases were originally to become effective), was not an 
abuse of the Commission’s discretion. Moreover, the error 
claimed by petitioner is so small in its effect on PFEL’s 
rate base and projected rate of return that it could not 
form a valid basis for overturning the Commission’s 
order. 


B. The Commission’s Working Capital Allowance Was Proper 


Petitioner attacks the Commission’s allowance of work- 
ing capital in PFEL’s rate base as ‘“‘grossly inflated”’ and 
contends alternatively: (1) that the carrier should be al- 
lowed no working capital in its rate base; or (2) that its 
working capital should be measured by net current assets, 
rather than by the average round voyage expense formula 
used by the Commission. We deal with these in turn. 


1. The carrier needs working capital. Petitioner con- 
tends that the Commission erred in allowing PFEL any 
working capital in its rate base, because the tariffs under 
investigation require freight charges to be prepaid, thus 
largely eliminating the so-called collection lag. The argu- 
ment ignores many of the fundamental characteristics of 
working capital. 
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First, a company entering the steamship business must 
initially use its own funds for working capital to pay a 
number of operating expenses before even the first dollar 
of freight revenue is received. Such expenses include, 
inter alia, rental for office space and terminals, disburse- 
ments to agents in various domestic and foreign areas for 
the establishment of facilities there, fuel, stores, and pro- 
visions for the vessels, and insurance premiums. Once the 
line is in operation, income from freight revenues is re- 
ceived and used to meet current expenses, but such reve- 
nues are only additions to the working capital which has 
already been supplied by the company. Moreover, as the 
company expands its operations, it must inject more work- 
ing capital from its own funds, irrespective of the presence 
or absence of a lag between payment of expenses and col- 
lection of freights. 


Second, a steamship company, like most others, also 
needs and maintains working capital to provide a fund for 
uncontrollable contingencies such as strikes, vessel layups 
(including damage repair outlays in advance of payment of 
insurance claims), and declines in traffic volume. See 
Alaskan Rates, 2 U.S.M.C. 558, 566-67 (1941), on further 
hearing, 2 U.S.M.C. 639, 645-46 (1942). In such situations, 
the carrier must supply its own funds as a buffer against 
the risks of reduced revenues without proportionate reduc- 
tions in expenses. 


The Court can take judicial notice of the fact that strikes 
and work stoppages in the maritime industry are anything 
but uncommon. Eight injunctions under the Taft-Hartley 
Act of 1947, more than a third of those required for all 
the nation’s industries, have been needed for maritime 
labor strikes during the past 15 years. (‘‘Maritime Labor 
Legislation’”’—Hearings before the Committee on Mer- 
chant Marine and Fisheries, House of Representatives, 
88th Cong., 1st Sess., 6-7). In addition, the record shows 
that PFEL was faced with strikes in 1951 and 1955-56, 
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that it was confronted from time to time with work stop- 
pages by longshoremen, and that it was recently forced to 
shut out Los Angeles as a port of call because of a union 
jurisdictional dispute in that area (JA 58-59). Strikes, of 
course, mean reductions in revenue, but many types of ex- 
penses must still be paid: office overhead, terminal rents, 
vessel maintenance costs, port charges, claims for damage 
to cargo which has not moved because of the strike, insur- 
ance premiums, ete. Those expenses can only be paid from 
working capital funds supplied by the company itself. 


PFEL also faces a constant threat to its traffic volume 
by reason of the fact that the economy of Guam is largely 
geared to military movements. As a consequence of this 
dependence, cargo to the island consists in great part of 
traffic generated by commercial activities stemming from 
the military establishment and of military cargo (JA 52-53). 
The defense policy and related military posture of the 
United States vary with changes in the state of interna- 
tional affairs. A change in world conditions or strategic 
defense concepts, eliminating or reducing the importance 
of Guam as a military outpost, could result in a drastic 
curtailment in the cargo available for carriage to Guam 
And any significant fall-off in traffic, for whatever reason, 
would result in lower revenues to PFEL without corre- 
sponding reductions in its operating expenses. 


Another function of working capital, which is particu- 
larly relevant to carriers in the closely regulated offshore 
domestic trades (Guam, Hawaii, Puerto Rico, Alaska), is 
to provide a reserve against possible time lags between 
cost increases and rate increases. Actually, this is but 
another of the contingencies which can result in periods of 
unprofitable operations for the carriers.1* When, as was 


15‘‘In a regulated business such as respondents where rate increases can 
lag behind cost increases, or where existing rates must provide for temporarily 
unprofitable operations, the need to provide a substantial reserve exists.’’ 
General Increases in Alaskan Rates and Charges, 2 SRR 673, 690 (1963). 
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undeniably the case in PFEL’s Guam service during 1959- 
60, losses over an 18-month period aggregate almost 
$1,700,000 (JA 92, 94), how can such losses be paid for 
except out of the company’s working capital funds (JA 65) ; 


The foregoing are the more important reasons why 
PFEL’s need for a substantial investment in working 
capital is not diminished by pre-payment of commercial 
freights. For the same reasons, the Commission and its 
predecessors have, without exception, recognized working 
capital as a proper element in the rate bases of carriers in 
all the other offshore domestic trades, notwithstanding 
that freight charges are also prepaid in those trades. 
General Increases in Alaskan Rates and Charges, 5 F.M.B. 
486, 500 (1958); Atlantic & Gulf-Puerto Rico General In- 
crease in Rates and Charges, 1 SRR 693, 714 (1962) ; 
Pacific Coast/Hawaii, etc. General Increases in Rates, 1 
SRR 349, 374 (1962) ; General Increases in Alaskan Rates 
and Charges, 2 SRR 673, 690-91 (1963). 


There is still a further reason why petitioner’s argu- 
ment for no working capital allowance is fallacious. The 
record shows (JA 130), and there is no dispute, that 
PFEL in fact maintains many millions of dollars of work- 
ing capital for its overall operation, subsidized and un- 
subsidized. The only real question, therefore, is how much 
of that total working capital should be allocated to the 
Guam service. The amount determined by the Commission 
through use of the average round voyage formula was both 
a limitation and an allocation, and as we now show, that 
formula was a fair and reasonable method of estimating 
the proportion of the carrier’s total working capital 
attributable to this trade. 


2. The Commission’s working capital formula was 
proper. Petitioner contends that if PFEL is entitled to 
any allowance for working capital, the proper measure is 
net current assets—i.e. current assets less current liabili- 
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ties. The Commission used, as it has in all recent rate 
cases,’° the average expense of one round voyage for each 
ship in the service as a measure of and limitation on 
PFEL’s working capital. The net current asset formula 
urged by petitioner is applicable only to accountings for 
subsidized operations rendered to the U.S. Maritime Ad- 
ministration, Department of Commerce; its use in such 
accountings is the result of a specific statutory command 
related to recapture of Government subsidy; it is improper 
in rate proceedings before the Federal Maritime Commis- 
sion because it would be contrary to generally recognized, 
long utilized principles of rate base valuation.!? 


For rate regulatory purposes, the carrier is entitled to a 
reasonable return on the fair value of the assets devoted 
to the public service. Willcox v. Consolidated Gas Co., 212 
U.S. 19, 41 (1909): General Increase in Hawaiian Rates, 
5 F.M.B. 347, 354 (1957). Liabilities are not deducted in 
determining the fair value of assets. The reason for the 
rule is that interest on debt is treated as a capital charge 
rather than an operating expense, and consequently the 
company’s investment, upon which it is entitled to a 
reasonable return, includes, inter alia, property financed 
with borrowed capital. FPC v. Hope Natural Gas Co., 320 
US. 591, 603 (1944); Bluefield W.W. & Improv. Co. v. 
Public Service Com., 262 U.S. 679, 693 (1923); Missouri 
ex rel. Southwestern Bell Telephone Co. v. Public Service 
Com., 262 U.S. 276, 291 (1923). Whether a carrier finances 


16 See cases cited and discussed at Pp. 36-37, infra. 


17 There is a sharp dichotomy betwcen maritime rate regulation in the 
unsubsidized offshore domestic trades (Guam, Hawaii, Alaska, Puerto Rico, 
Virgin Islands) and administration of the maritime subsidy program. The 
former is a function of the Federal Maritime Commission, an independent 
regulatory agency like the Interstate Commerce Commission, while the latter 
is a function of the Maritime Administration, an arm of the Department of 
Commerce, In carrying out its responsibility of regulating rates, the Federal 
Maritime Commission must necessarily be guided by appropriate rate-making 
principles rather than by rules adopted for, and relevant solely to, subsidized 
operations, 
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its operation by debt or equity is not of regulatory concern 
in rate proceedings. Thus, a ship with a book value of 
$600,000 is valued at that figure for rate base purposes, 
even though there may be a $300,000 mortgage against it. 
In the same way, the value of cash, operating supplies, 
and other current assets, as a measure of the working 
capital element of the carrier’s rate base, is not diminished, 
as petitioner urges, by the amount of current liabilities, 


In this case, the record shows that as of December 31, 
1959 (the rate base valuation date), PFEL had current 
assets with a total value of $10,918,342 (JA 130). Alloca- 
tion of that uncontroverted amount to the commercial 
cargo segment of the Guam domestic service would produce 
a figure of $1,391,228, which constitutes the working capital 
fairly allocable to the Guam domestic service. The Com- 
mission’s use of the average round voyage expense formula 
resulted in a working capital allowance of $1,118,524 
(JA 11), some $270,000 less than the allocable value of 
PFEL’s current assets. Thus, the voyage expense formula 
actually operated here as a limitation upon the carrier’s 
working capital investment, while at the same constituting 
a fair and practical estimate of its working capital needs. 


The net current asset formula urged by petitioner is set 
forth in Maritime Administration General Order 31 (46 
C.F.R. § 286.3(a)). That regulation, which by its terms 
is applicable only to subsidized operations, prescribes the 
methods for determining the carrier’s ‘‘capital necessarily 
employed in the [subsidized] business’? for purposes of 
computing the allowable return of 10 percent before re- 
capture of subsidy payments to the extent of one-half of 
profits, In promulgating General Order 31, the Maritime 
Administration was bound by section 607(d) of the 
Merchant Marine Act, 1936 (49 Stat. 2005, as amended ; 46 
U.S.C. §1177(d)(1)), which provides inter alia that ‘‘the 
term ‘capital necessarily employed in the business’ shall 
not include borrowed capital.’’ In conformity with the 
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ties. The Commission used, as it has in all recent rate 
cases,’* the average expense of one round voyage for each 
ship in the service as a measure of and limitation on 
PFEL’s working capital. The net current asset formula 
urged by petitioner is applicable only to accountings for 
subsidized operations rendered to the U.S. Maritime Ad- 
ministration, Department of Commerce; its use in such 
accountings is the result of a specific statutory command 
related to recapture of Government subsidy; it is improper 
in rate proceedings before the Federal Maritime Commis- 
sion because it would be contrary to generally recognized, 
long utilized principles of rate base valuation.!? 


For rate regulatory purposes, the carrier is entitled to a 
reasonable return on the fair value of the assets devoted 
to the public service. Willcox v. Consolidated Gas Co., 212 
U.S. 19, 41 (1909); General Increase in Hawaiian Rates, 
5 F.M.B. 347, 354 (1957). Liabilities are not deducted in 
determining the fair value of assets. The reason for the 
rule is that interest on debt is treated as a capital charge 
rather than an operating expense, and consequently the 
company’s investment, upon which it is entitled to a 
reasonable return, includes, inter alia, property financed 
with borrowed capital. FPC v. Hope Natural Gas Co., 320 
U.S. 591, 603 (1944); Bluefield W.W. & Improv. Co. v. 
Public Service Com., 262 US. 679, 693 (1923); Missouri 
ex rel. Southwestern Bell Telephone Co. v. Public Service 
Com., 262 U.S. 276, 291 (1923). Whether a carrier finances 


16 See cases cited and discussed at Pp. 36-37, infra. 


17 There is a sharp dichotomy between maritime rate regulation in the 
unsubsidized offshore domestic trades (Guam, Hawaii, Alaska, Puerto Rico, 
Virgin Islands) and administration of the maritime subsidy program. The 
former is a function of the Federal Maritime Commission, an independent 
regulatory agency like the Interstate Commerce Commission, while the latter 
is a function of the Maritime Administration, an arm of the Department of 
Commerce. In carrying out its responsibility of regulating rates, the Federal 
Maritime Commission must necessarily be guided by appropriate rate-making 
principles rather than by rules adopted for, and relevant solely to, subsidized 
operations, 
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its operation by debt or equity is not of regulatory concern 
in rate proceedings. Thus, a ship with a book value of 
$600,000 is valued at that figure for rate base purposes, 
even though there may be a $300,000 mortgage against it. 
In the same way, the value of cash, operating supplies, 
and other current assets, as a measure of the working 
capital element of the carrier’s rate base, is not diminished, 
as petitioner urges, by the amount of current liabilities. 


In this case, the record shows that as of December 31, 
1959 (the rate base valuation date), PFEL had current 
assets with a total value of $10,918,342 (JA 130). Alloca- 
tion of that uncontroverted amount to the commercial 
cargo segment of the Guam domestic service would produce 
a figure of $1,391,228, which constitutes the working capital 
fairly allocable to the Guam domestic service. The Com- 
mission’s use of the average round voyage expense formula 
resulted in a working capital allowance of $1,118,524 
(JA 11), some $270,000 less than the allocable value of 
PFEL’s current assets. Thus, the voyage expense formula 
actually operated here as a limitation upon the carrier’s 
working capital investment, while at the same constituting 
a fair and practical estimate of its working capital needs. 


The net current asset formula urged by petitioner is set 
forth in Maritime Administration General Order 31 (46 
C.F.R. § 286.3(a)). That regulation, which by its terms 
is applicable only to subsidized operations, prescribes the 
methods for determining the carrier’s ‘‘capital necessarily 
employed in the [subsidized] business’? for purposes of 
computing the allowable return of 10 percent before re- 
eapture of subsidy payments to the extent of one-half of 
profits. In promulgating General Order 31, the Maritime 
Administration was bound by section 607(d) of the 
Merchant Marine Act, 1936 (49 Stat. 2005, as amended: 46 
U.S.C. §1177(d)(1)), which provides inter alia that ‘‘the 
term ‘capital necessarily employed in the business’ shall 
not include borrowed capital.’’ In conformity with the 
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quoted provision, General Order 31 prescribes that vessels 
shall be valued at book value less mortgage indebtedness 
and similarly that working capital shall be valued at cur- 
rent assets less current liabilities.28 Thus, assets in the 
subsidized services are valued on a net worth basis. 


The foregoing discussion points up the fact that the net 
worth concept of asset valuation generally, and the net 
current asset formula for working capital specifically, are 
peculiar to subsidy accounting, as the result of the specific 
statutory prohibition against inclusion of borrowed capital. 
They are, however, contrary to recognized principles of 
rate making.” For this reason, the Commission and its 
predecessor, the Federal Maritime Board, have since 1957 
uniformly applied the average voyage expense formula as 
the fairest and most reasonable measure of, and limitation 
on, working capital in the rate bases of carriers in the 
offshore domestic trades. 


In Atlantic & Gulf-Puerto Rico General Increase in Rates 
and Charges, 6 F.M.B. 14 (1960), the Board made clear 
(6 F.M.B. at 35-36) that its working capital allowances in 
the Hawaii rate case (5 F MB. 347, 355 (1957)) and the 


18 General Order 31 provides that while working capital is to be measured 
by current assets less current liabilities, the valuation arrived at by that 
method may not exceed tho total of an average single round voyage expense 
for each vessel in the subsidized service. 


19 It is not arbitrary or inconsistent to use net asset valuation for subsidy 
recapture purposes and gross asset valuation for rate-making purposes. In 
a subsidized operation, there is no limit upon the sizo of the return which 
may be earned upon the ‘‘capital necessarily employed in the business’? 
The recapture section of the statute (Merchant Marine Act, 1936, § 606(5), 
46 U.S.C. § 1176) provides that if the net profits from the subsidized opera- 
tion, over a 10-year period, have averaged more than 10 percent per annum 
on the capital necessarily employed, the carrier shall pay to the United States 
one-half of such profits in excess of 10 percent as reimbursement for subsidy 
payments received. In a rate increase proceeding, on the other hand, the 
operation is not one which is subsidized by the Government and the Com- 
mission is determining the mazimum allowable return which the carrier may 
earn on its assets devoted to the public service, 
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Alaska rate case (5 F.M.B. 486, 500 (1958)) were computed 
in accordance with the average round voyage expense 
formula. It then laid down the general rule that that 
formula should be used in ‘‘determining a fair and reason- 
able allowance for working capital as an element of rate 
bases in proceedings such as these’’. That finding was 
specifically challenged in the review proceeding before this 
Court, but in reversing and remanding the ease to the 
Board, the Court did not mention the working capital issue 
(Commonwealth of Puerto Rico v. United States, et al. 
110 U.S. App. D.C. 17, 288 F.2d 419 (1961)). 


The working capital principle established by the Board 
in the above case has been consistently followed by the 
Commission in this and every other rate proceeding down 
to the present. Atlantic & Gulf-Puerto Rico General In- 
crease in Rates and Charges, 1 SRR 693, 714 (1962) ;° 
Pacific Coast/Hawaii, etc. General Increases in Rates, 1 
SRR 349, 374 (1962); General Increases in Alaskan Rates 


and Charges, 2 SRR 673, 690-91 (1963). 


The doctrine of stare decisis is of special relevance in 
the area of rate regulation because it enables the carrier 
to know in advance what criteria will be used in judging 
the validity of proposed rate changes. And once the 
agency, in a considered exercise of judgment, has enun- 
ciated a principle governing such important property 
rights, a party should be entitled to have it adhered to, in 
the absence of cogent countervailing considerations. Peti- 
tioner has presented no such considerations here, and the 
Court should therefore not disturb the Commission’s work- 
ing capital finding based on its long standing use of the 
average voyage expense formula. ‘‘[I]t certainly is not 
arbitrary for an administrative agency to be guided by 
its own prior exercise of expert judgment as reflected in 


20 This decision on remand from the Court (110 U.S. App. D.C. 17, 288 
F. 2d 419) was not appealed. 


38 


its recent decisions.’? Panhandle Eastern Pipe Line Co. 
v. FPC, 236 F.2d 606, 609 (3a Cir. 1956). 


In sum, the Commission’s finding on allowable working 
capital in PFEL’s rate base rests on a valid and reasoned 
formula, which was adopted on the basis of its long ex- 
perience in the technical field of adjudicating rate in- 
creases. Not only has the average voyage expense formula 
been consistently approved and followed in similar cases, 
but, as applied in this case, it was a reasonable allocation 
of, and limitation on, the substantial working capital funds 
shown in the record to be actually maintained by the 
carrier. 


C. The Commission’s Treatment of Bulk Cement Was Proper 


Through an inadvertence during 1959 and part of 1960 
(corrected as soon as discovered), PFEL carried cement 
in bulk at a rate which differed from the published tariff 
rate. Also, as is the practice of common carriers by water 
generally with respect to bulk cargoes, cement is handled 
at a seemingly low rate because it is a high density, bulk 
commodity, loaded and unloaded by the shipper at a private 
dock at the convenience of the carrier, without the high 
terminal and stevedoring expenses of general cargo. In 
the face of these considerations, Parts III and IV of peti- 
tioner’s brief contend that the Commission wrongfully in- 
eluded bulk cement with all other commercial cargo in 
computing PFEL’s rate base and in projecting its operat- 
ing results. 


1. The contract carriage argument. Petitioner argues 
that because PFEL carried bulk cement during 1959 and 
until June 21, 1960 at a rate lower than the applicable 
tariff rate, that commodity should be allocated out in 
determining PFEL’s rate base valuation and projected 
operating results. Both the examiner and the Commission 
made complete and well reasoned findings rejecting this 
argument. The examiner found (JA 23): 
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“As to the carriage of cement, in bulk, the trans- 
portation has been performed under a. tariff rate, 
subject to regulation, since June 21, 1960. So far as 
the record shows the establishment of that rate was 
not challenged in the form of a request for suspension, 
and no formal complaint or investigation concerning it 
has been instituted. . . [I]n these circumstances the 
revenue and expense attributable to the carriage of 
coment, in bulk, is properly a part of the determination 

erein. . .’ 


Upon exceptions, the Commission affirmed the finding 
as follows (JA 8): 


“PFEL’s tariffs contain a rate for the carriage of 
cement in bulk, which rate is available to all com- 
mercial shippers. The fact that it is carried in bulk 
and for only one shipper is not controlling in this 
proceeding. The controlling fact is that it is com- 
mon carriage subject to the tariff rates and available 
to any private shipper. While the record shows that 
PFEL did not charge the proper tariff rate during 
1959 and part of 1960, this does not warrant our ex. 
eluding it from our considerations in this proceeding. 
An investigation into the lawfulness of rates is not 
the proper proceeding for an adjudication of alleged 
violations of law. We find that the transportation of 
bulk cement is a part of the service covered by the 
rates under investigation and the revenues and ex- 
penses therefrom will be considered in testing the 
reasonableness of the proposed rates,’? 


These findings are supported by the record and have a 
reasonable basis in law; they are, therefore, binding on a 
reviewing court. United States v. Pierce Auto Freight 
Lines, 327 U.S. 515, 5386 (1946); N.L.R.B. v. Hearst Pub- 
lications, 322 U.S. 111, 131 (1944); Wilsey, Bennett Co. 
v. Federal Maritime Commission, 315 F.2d 374 (9th Cir. 
1963). 

Each of PFEL’s tariffs under investigation contains a 


rate on bulk cement available and applicable to all shippers 
(PFEL Tariff FMB-F No. 2, Page No. 44; PFEL Tariff 
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FMB-F No. 3, Page No. 44). Moreover, all the cement 
transported by PFEL since June 21, 1960 (some five 
months prior to the hearing in this case) has been at the 
rates set forth in those tariffs. This is clear from the 
testimony of record, despite petitioner’s statement to the 
contrary. That testimony also underscores the patent 
falsity of petitioner’s repeated assertions, in support of 
its contract carriage argument, that PFEL’s transporta- 
tion of cement was a “‘one time movement not to be re- 
peated in the future’, that it was “non-recurring in 
nature,”” and that the tariff rate was filed ‘‘after the 
cement movement was finished’. Under cross-examination 
by petitioner’s counsel, PFEL’s Treasurer testified as 
follows (JA 85-86) : 


“A. Yes, sir, this exhibit 8 and 10 I believe you will 
find that we broke down the domestic operation be- 
tween commercial and military. Within the com- 
mercial we included bulk cement because it is presently 
moving under a commercial tariff rate. 


“‘Q. I didn’t understand that last part. 


“A. Because it is presently moving under a com- 
mercial tariff rate. 


‘*Q. When you say it is presently moving, are you 
referring to today? 


“A. Yes, sir, and for several months past. I don’t 
recall just when the amendment was.”? 


Petitioner’s contract carriage argument is just plain 
wrong as a matter of fact. And the principle of law it 
relied on—that only the revenues, expenses and assets 
incident to the service under investigation may be con- 
sidered (Simpson v. Shepard (Minnesota Rate Cases), 230 
US. 352, 484.36 (1913))—supports the inclusion rather 
than the exclusion of bulk cement. 


In fact, even if bulk cement were not carried under the 
tariff, the Commission would still have been correct in 
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including it. The established practice of the Commission, 
its predecessors, and the Interstate Commerce Commission 
in general rate cases of this kind has been not to segregate 
even those categories of cargo carried for the U.S. Govern- 
ment or for private shippers at special non-tariff contract 
rates. General Increases in Alaskan Rates and Charges, 
2 SRR 673, 682-85, 689 (1963) ; Pacific Coast/Hawaii, etc., 
General Increases in Rates, 1 SRR 349, 356, 373 (1962) ; 
General Increases in Alaskan Rates and Charges, 5 F.M.B. 
486, 490, 496-97 (1958); Alaskan Rates, 2 U.S.M.C. 558, 
573-74 (1941); Alaskan Rate Investigation No. 3, 3 
U.S.M.C. 43, 48-49 (1948); Increased Freight Rates 1947, 
270 L.C.C. 403, 420, 435, 436 (1948); Increased Railway 
Rates, Fares and Charges, 1946, 266 I.C.C. 537, 545, 548 
(1946) ; Increased Freight Rates, 1951, 281 I.C.C. 557, 563 
(1951) ; Increased Freight Rates, E. and W. Territories, 
299 I.C.C. 429, 435-36 (1956); Increased Freight Rates, 
1956, 298 I.C.C. 279, 287, 303 (1956). 


2. The noncompensatory argument. As another ground 
for exclusion of bulk cement, petitioner claims that the 
rate is noncompensatory. But the lawfulness of a general 
rate increase has always been held to be dependent on the 
over-all financial results of the service under investigation. 
General Increases in Alaskan Rates and Charges, 2 SRR 
673, 682-85, 689 (1963); Pacific Coast/Hawaii, etc., Gen- 
eral Increases in Rates, 1 SRR 349, 356, 373 (1962); 
Atlantic and Gulf-Puerto Rico, General Increases in Rates, 
1 SRR 693, 702, 718 (1962) ; General Increases in Alaskan 
Rates and Charges, 5 F.MB. 486, 490, 496-97 (1958): 
Increased Freight Rates, 1947, 270 I.C.C. 403, 420, 435, 
436 (1948) ; Increased Railway Rates, Fares and Charges, 
1946, 266 I.C.C. 587, 545, 548 (1946) ; Increased Freight 
Rates, 1951, 281 1.0.0. 557, 563 (1951) ; Increased Freight 
Rates, E. and W. Territories, 299 1.C.C. 429, 436 (1956) ; 
Increased Freight Rates, 1956, 298 I.C.C. 279, 287, 303 
(1956). 
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Even where rates on certain individual commodities 
have been examined in the course of a general revenue 
proceeding to ascertain whether they are unreasonably 
high or low, there has never been a suggestion that the 
service be fragmented to exclude those commodities. 
Pacific Coast/Hawaii, etc., General Increases in Rates, 1 
SRR 349, 367-68 (1962); Atlantic and Gulf-Puerto Rico, 
General Increases in Rates, 1 SRR. 693, 703-04, 718-19 
(1962); General Increases in Hawaiian Rates, 5 F.M.B. 
347, 357-58 (1957); Alaskan Rate Investigation No. 3, 3 
U.S.M.C. 43, 49 (1948); Alaskan Rates, 2 U.S.M.C. 639, 
650-52 (1942); Increased Freight Rates, 1951, 281 1.C.C. 
557, 563, 609 (1951). 


The reason for this uniformly accepted administrative 
practice is that the lawfulness of a general rate increase 
cannot properly or practically be judged by analyzing 
piece-meal each item of cargo being carried. As the 
Supreme Court has recognized, such a procedure would 


enormously complicate the task of the regulatory agency. 
United States v. Louisiana, 290 U.S. 70 (1933). The Court 
stated (290 U.S. at 75-76) : 


“«. . . The administrative arm of the Commission 
[would be] paralyzed if instead of adjudicating upon 
the rates . . . on evidence deemed typical of the whole 
rate structure, it were obliged to consider the rea- 
sonableness of each individual rate before carrying 
into effect the necessary increased schedule.’? 


More important, fragmentation of operating results and 
rate base among separate commodities would distort the 
true picture of the carrier’s operations by requiring the 
extreme use of necessarily arbitrary allocation formulas 
which ignore the realities of steamship service. To place 
upon the carrier the burden of justifying a general rate 
increase by showing that each item of cargo bears its full 
share, and no more, of allocated costs, would result only in 
depriving it of certain necessary traffic and would soon 
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lead either to higher rates on the remaining cargo or re- 
duction or abandonment of the service. For these reasons, 
the principle is well settled that “‘it is not necessary, for 
general revenue purposes, to establish for each item in 
each freight rate a fully developed rate case’’. King v. 
United States, 344 U.S. 254, 275 (1952). There is thus no 
legal or rational basis for requiring the Commission to 
exclude bulk cement from the remainder of the commercial 
cargo in determining the lawfulness of the tariffs under 
investigation. 


It is recognized that in the course of some general rate 
increase investigations, specific rates have been protested 
as unreasonably high or low. Where, in such a case, the 
agency has determined an individual rate to be unreason- 
able, it has ordered it cancelled and replaced by a new 
one, but it has never judged the validity of the proposed 
tariffs other than by reference to the revenues, expenses, 
and rate base attributable to the entire service. See, for 


example, General Increase in Hawatian Rates, 5 F.M.B. 
347, 357-58 (1957). 


Here, as the examiner found (JA 23), neither petitioner 
nor any other person challenged the establishment of the 
Tariff No. 2 or Tariff No. 3 rates on bulk cement. Con- 
sequently, the Commission had no duty to conduct a specific 
investigation into those rates and there was no burden on 
PFEL to prove their lawfulness. 


In any event, if the Commission had examined the rate 
level on bulk cement, it would have found that such level 
was not unreasonably low. In determining whether an 
individual rate is so low as to cast an unfair burden on the 
other cargo, consideration must be accorded the trans- 
portation characteristics of the commodity and the rate 
level necessary to attract its movement. 


Bulk cement, unlike the other commercial cargo carried 
by PFEL, is loaded and discharged by the shipper at his 
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expense” and at a private dock. (JA 85). This means 
that PFEL bears no terminal and no stevedoring or other 
cargo handling costs. Since stevedoring and other cargo 
handling costs, alone, comprise between 50 and 60 percent 
of each revenue dollar (JA 55), the expense factor by 
itself, justifies a substantial differential between the rates 
on cement and general cargo (JA 88-89). Moreover, bulk 
cement is not susceptible to loss or damage and therefore 
does not produce the claims against the carrier which are 
so common in connection with the movement of other types 
of cargo. 


There are other features of bulk cement which justify 
the lower rate. Unlike perishable commodities, for ex- 
ample, it does not require expedited service. PFEL car- 
ries cement at its convenience, on a time and space avail- 
able basis (JA 85, 87). Furthermore, the high density 
of this bulk commodity, which offsets the ‘balloon’? nature 
of general cargoes in relation to the space they occupy, 
ensures a proper proportion of weight and cubic in the 
stowage of the vessel (JA 88). Cement also utilizes 100 
percent of the space which it occupies, thus eliminating 
the revenue loss from “broken stowage’’ which is 
characteristic of packaged cargo (JA 87-89). 


The factor of competition is also of great importance in 
judging the rate on bulk cement, and competition includes 
both that of the carrier and that of the shipper. If PFEL 
were required to charge a higher rate on this commodity, 
the result would be for cement to move to Guam from a 
Japanese supplier instead of from the American exporter 
(JA 86-87). The latter would lose the business and 
PFEL’s Guam domestic service would be deprived of the 
cement traffic. The record shows (JA 111, 112) that in both 
1959 and 1960, the revenue from such traffic exceeded the 


31 The tariff rate on bulk cement is an FIO. rate (PFEL Tariff FMB-F 
No, 2, Page No. 44; PFEL Tariff FMB-F No. 3, Page No. 44). 
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added expense of carrying it. Cement produced a net 
contribution to revenues of $83,113 in 1959 and $80,663 in 
the first half of 1960. If, because of rates higher than the 
traffic would bear, PFEL had not carried the cement from 
California in those years, the losses in this service to be 
borne by the commercial general cargo would have been 
correspondingly greater. Thus, far from casting an un- 
fair burden on the rest of the commercial cargo, cement 
actually relieves a burden on that cargo. 


Consideration of the competitive and other characteris- 
tics of a particular commodity in judging the reasonable- 
ness of the rate thereon is in accord with generally accepted 
principles of rate making, enunciated in court and agency 
decisions.” Mississippi PSC v. United States, 124 F. Supp. 
809, 816 (S.D. Miss. 1954), aff’d 349 U.S. 908 (1955) ; 
General Increase in Hawaiian Rates, 5 F.M.B. 347, 357 
(1957) ; Increased Freight Rates, 1951, 281 I.C.C. 557, 609 
(1951); Alaskan Rate Investigation No. 3, 3 U.S.M.C, 43, 
49 (1948). Cf. Florida v. United States, 282 U.S. 194, 
214 (1931). 


D. The Commission’s Method of Allocating PFEL‘s Overhead 
Expense Was Within Its Discretion and Was Proper 


Petitioner contends that the Commission erred in utiliz- 
ing the terminated voyage expense prorate to allocate 
PFEL’s total overhead between subsidized and unsub- 
sidized services. It asserts that this formula has resulted 
in an increasing apportionment of overhead to the unsub- 
sidized service and therefore imposes an inequitable burden 
on shippers in the Guam trade. 


By the very nature of an indirect expense like overhead, 
its allocation between segments of a business is not an 
exact science, and any method may be used if it has some 


22 Moreover, it is the customary and recognized practice in the steamship 
industry to treat bulk commodities like cement as added traffic, or low rated 
filler cargo, for the regular liner vessels (JA 89). 
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reasonable basis. Hills, The Law of Accounting and 
Financial Statements (1957) pp. 202, 206. One of the most 
common and widely accepted ways of allocating overhead 
is that which the Commission used here—the direct expense 
prorate. Perrine v. Burdick, 138 F.2d 861, 865 (Sth Cir. 
1943) ; Gordon Form Lathe Co. v. Ford Motor Co., 133 
F.2d 487, 500 (6th Cir. 1943), affirmed 320 U.S. 714 (1943) ; 
Pottsville Casting & Machine Shops v. United States, 121 
Ct. Cl. 129 (1951) ; McGann Mfg. Co. v. United States, 98 
F. Supp. 225, 230 (M.D. Pa. 1951); Ellis Coat Co., 9 T.C. 
1004, 1017 (1947). 


The fact that the Commission might have been equally 
correct in allocating overhead on some other basis does 
not make its use of the terminated voyage expense formula 
arbitrary, capricious, or unreasonable. Indeed, the record 
contains no reference whatever to any alternative formula. 
Both the carrier and Public Counsel used the terminated 
voyage expense prorate in their exhibits (JA 44). 


Petitioner attacks that formula as unfair but did not 
submit evidence as to, or suggest, any other allocation 
method from which findings might have been made. 
Neither in the agency proceeding nor in this review pro- 
ceeding has petitioner made any attempt to allocate over- 
head between the subsidized and unsubsidized services ; 
rather it has simply deducted from expenses in the latter 
service an amount which it has computed to be the differ- 
ence between actual 1957 overhead and projected 1960 
overhead. For the Commission to have followed such a 
procedure, if it can be called that, would have been 
arbitrary and capricious.” 


23 Petitioner indicts PFEL for failure to attempt direct assignment of por- 
tions of its overhead to the subsidized service. The unreasonableness of this 
indictment is apparent from the fundamental character of overhead expenses 
and the testimony of record. As PFEL’s witness testified, the nature of 
the expenses comprising overhead (salaries, office expense, insurance, legal 
fees, etc.) makes their direct assignment to one or the other of the two services 
wholly impracticable (JA 83-84). 
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The terminated voyage expense formula is the same one 
employed by the U.S. Maritime Administration in allocat- 
ing overhead between an operator’s subsidized service and 
its other services. General Order 31 (46 C.F.R. § 286.4 
(¢) (9) (i)) requires PFEL to use the formula in determin- 
ing the overhead chargeable to its subsidized service, for 
purposes of computing profits in that service. Petitioner 
has nowhere alleged that the total amount of overhead in- 
curred by PFEL in both its subsidized and unsubsidized 
services is unreasonable. Consequently, the Commis- 
sion’s use of some other formula which would have 
allocated less overhead to the unsubsidized service than 
did the voyage expense prorate would have resulted in part 
of PFEL’s total overhead expense—actually incurred— 
not being charged to any service. In view of the Govern- 
ment’s recapture of half of PFEL’s subsidized profits in 
excess of 10 percent, the inequity of such a result is ap- 
parent, and petitioner’s allegation that overhead expense 
was ‘‘thrust upon the [Guam] trade to benefit the sub- 
sidized trade’’ is patently absurd. 


The courts have uniformly recognized that the rate- 
making body has wide discretionary power in the selection 
of cost allocation formulas and that its judgment on such 
matters, if reasonable and based on facts, will not be set 
aside by the reviewing court.. Colorado Interstate Gas 
Co. v. FPC, 324 U.S. 581, 589-90 (1945): Groesbeck v. 
Duluth, S.S. & A.R. Co., 250 U.S. 607, 614-15 (1919); 
Mississippi River Fuel Corp. v. FPC, 82 US. App. D.C. 
208, 163 F.2d 433, 439 (1947); Cities Service Gas Co. v. 
FPC, 155 F.2d 694, 705 (10th Cir. 1946), cert. den. 329 
U.S. 773 (1946) ; Colorado Interstate Gas Co. v. FPC, 209 
F.2d 717, 726 (10th Cir. 1953), rev’d on other grounds 348 
US. 492 (1955); State Corp. Comm. of Kansas v. FPC, 
206 F.2d 690, 711 (8th Cir. 1953), cert. den. 346 U.S. 922 
(1954) ; Alabama Tennessee Nat. Gas Co. v. FPC, 203 F.2d 
494, 500 (3d Cir. 1953). 
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In Colorado Interstate Gas Co. v. FPC, 324 US. 581 
(1945), the Supreme Court explained the reasons for allow- 
ing the agency a great degree of latitude in choosing 
allocation procedures (324 U.S. at 589-90) : 


‘*When Congress, as here, fails to provide a formula 
for the Commission to follow, courts are not war- 
ranted in rejecting the one which the Commission 
employs unless it plainly contravenes the statutory 
scheme of regulation. If Congress had prescribed a 
formula it would be the duty of the Commission to 
follow it. But we cannot say that under the Natural 
Gas Act the Commission can employ only one alloca- 
tion formula ... A separation of properties is merely 
a step in the determination of costs properly allocable 
to the various classes of services rendered by a utility. 
But where as here several classes of services have a 
common use of the same property difficulties of separa- 
tion are obvious. Allocation of costs is not a matter 
for the slide-rule. It involves judgment on a myriad 


Justice Brandeis, speaking for the court in Groes- 
beck v. Duluth, S.S. & A.R. Co., 250 US 607, 614, 615, 
63 L ed 1167, 1172, 40 S Ct 38, PUR 1920 A 177, noted 
that ‘it is much easier to reject formulas presented as 
being misleading than to find one apparently ad- 
equate.” Under this Act the appropriateness of the 
formula employed by the Commission in a given case 
raises questions of fact not of law.” 


And in State Corp. Comm. of Kansas v. FPC, supra, the 
reviewing court, in affirming the agency’s allocation of 
overhead expenses, emphasized the weight accorded to 
administrative choice of allocation formulas (206 F.2d 
at 711): 


‘‘The total Administrative and General Expenses of 
Northern were allocated to ‘Production’, ‘Transmis- 
sion’, and ‘Distribution and Other’. It is with regard 
to the portion allocated to ‘Transmission’ that North- 
ern contends that the Commission has erred .. . 


‘‘Again the limited scope of our review precludes the 
overturning of the Commission’s decision. It may 
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well be that the Petitioner’s method would be more 
accurate, but it is proper for the Commission, which 
is charged with the administration of the Natural Gas 
Act, to consider the practical effect of more detailed 
studies in this regard. The conclusion of the Com- 
mission as to a certain way of handling one phase of 
such a complicated administrative function as alloca- 
tion of costs carries great weight with the reviewing 
courts.’’ 


The Commission’s use of an expense prorate in allocat- 
ing PFEL’s overhead expense was in accord with accepted 
accounting practices, was reasonable, and was a product 
of its expert judgment and discretion.” Moreover, the 
record shows that the terminated voyage expense formula 
was particularly appropriate in this case, in the light of 
the provisions of General Order 31, and no alternative 
allocation method was suggested by any party. Peti- 
tioner’s contention that the Commission erred in failing 
to reduce PFEL’s projected overhead expense by a wholly 


arbitrary figure is without merit and should be rejected 
by the Court. 


E. Use of the Voyage Expense Prorate to Allocate Working 
Capital Between Tariff and Non-Tariff Cargo Was Proper 


In connection with its argument on allowable working 
capital, petitioner attacks the Commission’s use of the 
voyage expense prorate in allocating the value of that rate 
base component between tariff and non-tariff cargo in the 
Guam domestic service. 


The examiner had used the revenue ton-mile prorate, 
but the Commission reasoned that since voyage expenses 


2466) |. the determination of transportation costs and their allocation 
among various types of traffic is not a mere mathematical exercise, Like 
other problems in cost accounting, it involves the exercise of judgment born 
of intimate knowledge of the particular activity and the making of adjust- 
ments and qualifications too subtle for the uninitiated ...?? New York v. 
United States, 331 U.S. 284, 335 (1947). 
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are paid out of working capital, they are ‘‘the most ac- 
curate measure of the employment”? of that asset (JA 11). 
In view of this finding, which was consistent with the de- 
cision to use average round voyage expense rather than 
net current assets in computing working capital for the 
entire domestic service, the Commission’s choice of an 
allocation method was reasonable. It follows that this 
exercise of administrative judgment and discretion should 
not be disturbed upon review. (See the discussion of over- 
head allocation, pp. 47-49, supra). 


CONCLUSION 


Apart from the lack of merit, in fact and law, of peti- 
tioner’s contentions, the petition for review should be dis- 
missed because the total effect of the Commission’s order 
upholding the rate increases can hardly be called unjust 
or unreasonable (FPC v. Hope Natural Gas Co., 320 U.S. 
591, 602 (1944)). 


The Government of Guam stands alone in opposing the 
increased rates. Not a single shipper or consignee at- 
tacked the rates, either by testimony or submission of evi- 
dence at the hearings or by the filing of briefs thereafter. 


Moreover, it is undisputed that, prior to the rate in- 
creases, PFEL suffered losses so enormous that they 
threatened the continuation of its valued, and indeed vital, 
service to Guam. Both the examiner and the Commission 
estimated that the new rates would earn the carrier a 
return only about equal to its debt charges alone, and con- 
siderably less than returns which have recently been sanc- 
tioned for lines in the other offshore domestic trades. 
Furthermore, these rates have actually been in effect for 
about three years, and have settled into the pattern of the 
trade, the habits of shippers, and the financial necessities 
of PFEL’s and APL’s operations. 
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The foregoing considerations, inter alia, demonstrate 
the basic validity of the Commission’s ultimate conclusion 
sustaining the general rate increases. The petition for 
review of the Government of Guam should be dismissed 
and the order of the Federal Maritime Commission 
affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


In its Report and Order of October 23, 1962, the Federal 
Maritime Commission determined that tariffs covering the 
carriage of freight between the United States and Guam 
would yield a rate of return of 6.42% on invested capital 
valued on the basis of the prudent investment standard 
and were not unreasonable. The principal questions on re- 
view in this Court are whether the Commission abused its 
discretion (a) by including in the shipping services under 
the challenged tariffs, revenues and expenses attributable 
to the transportation of bulk cement, (b) by allocating over- 
head expense to the commercial Guam service according to 
terminated voyage expense, or (c) by determining the work- 
ing capital to be included in the rate base as average voyage 
expense rather than actual excess of current assets over 
current liabilities. We offer separate comment only on the 
first of these issues, together with a notation of the effect 
of the rates upon the operations of this intervenor. 
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Introductory Statement 


1. Interest and Standing of the Intervenor. American 
President Lines, Ltd. (APL) is a Delaware corporation 
which has its principal offices in San Francisco, California, 
It operates, in addition to two Trans-Pacific services, a 
Round-the-World Service and an Atlantic/Straits service. 
In the latter service, sailings are made twice a month from 
Atlantic Coast ports to California, the Philippines and 


(1) 
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Malaya-Indonesia, with permissive calls at Guam (out- 
bound) and Hong Kong, Viet-Nam, and Cambodia. 

APL serves Guam with vessels engaged in its Atlantic/ 
Straits service. These vessels can call at Guam with sub- 
stantially less steaming deviation than those of APL’s other 
services which usually proceed first to Japan. No other 
steamship line serves from the Atlantic Coast ports to 
Guam. 

APL offers up to 24 sailings per year from United States 
ports to the territory of Guam. No more than 16 of these 
sailings are permitted to carry commercial cargo from Cal- 
ifornia ports to Guam (J. A. 45). 

2. The Guam Trade. The petitioner’s opening brief 
points out that approximately half the population of Guam 
consists of members of the United States armed services, 
civil servants, and their dependents, engaged in operating 
the military bases on the island. The operation of these 
bases is Guam’s principal activity. Guam has very little 
industry, and, as the petitioner has noted, is not self- 
sufficient. The island produces only 15% of its present 
food requirements and has not established any export trade 
of consequence (J. A. 38). 

The Guam traffic is a one way trade; there is almost no 
east bound traffic. Guam is 5,000 miles from San Francisco 
and must be served by a route which represents a major 
deviation for services to any other Far East area (J. A. 
38). Commercial general cargo moves to Guam in small 
lot, ‘grocery store,’’ quantities. This factor inflates the 
cost of cargo handling and checking. To illustrate, the 
port and cargo handling costs of the commercial port of 
Guam are more than five times those of Japan and six times 
those of Hong Kong (J. A. 105). At the commercial port 
of Guam, which is operated by the petitioner, cargo han- 
dling charges of $5.85 a revenue ton are assessed against the 
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intervenor. The profit, of approximately $1.00 per revenue 
ton, amounted to a tax-free profit to the petitioner of 
$210,000 in 1959, or 21% on the investment (J. A. 116). 
3. APL’s Share of the Guam Trade. Pacific Far East 
Line (PFEL), the other intervenor herein, carries the great 
bulk of the cargo from California to Guam. APL carries 
about 4% of the commercial freight from California to 
Guam and about 15% of the total commercial cargo from 
U.S. Atlantic and Pacific Coast ports to Guam (J. A. 45). 
4. Rising Costs of Operation. Prior to the adjustments 
in the tariffs which are now under review, the last increase 
in Guam rates took place in 1957. Between that time and 
the close of this record in 1960, crew costs had increased 
25%, longshoremen and related wages 23%, repairs 38%, 
insurance 18%, port expense 43%, and other vessel expense 
265% (J.A.101). The first of the tariff increases in issue 
in this proceeding, representing a rise of 9.8%, became 


effective on April 30, 1960, and the second, representing an 
increase of 19%, became effective on January 27, 1961, an 
aggregate increase of 30.7%. 


ARGUMENT 
I 


The Guam Tariffs Remain N on-Compensatory for APT. 


Since PFEL was treated by the Commission and the 
Examiner as the dominant or “‘rate-making’’ carrier, 
APL’s exhibits and evidence were ignored. The rather 
substantial data which APL contributed to the record of 
this proceeding (Exs. 37 through 52), offers, however, illum- 
inating corroboration of the evidence introduced by PFEL 
and, in turn, supports the Commission’s conclusion that 
the tariff rates are lawful. 
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Even under the tariffs now in effect, representing a 
30.77% increase over the rates prevailing prior to August 
24, 1960, APL shows a loss of $61,000 a year on its carriage 
of commercial cargo to Guam (J. A. 110). Accordingly, 
whatever may have been the effect of the rate increases 
with respect to PFEL, APL’s Guam service remains non- 
compensatory under the tariffs now in effect. This was 
agreed by Public Counsel and was not contested by the 
Government of Guam in the proceedings before the Com- 
mission. 

The significance of this unsatisfactory return is that APL 
carried no bulk cement, working capital is irrelevant as the 
rate of return was negative, and there has been no attack 
on its overhead allocation. Thus, the principal grounds of 
attack on the decision below, bulk cement, working capital 
and overhead allocation, are irrelevant to APL, as to whom 
the rates nevertheless remain non-compensatory. Without 


the rate increases here under attack, APL would have a loss 
of about $346,000 a year on the tariff freight (J. A. 109). 


II 


The Bulk Cement 


As we have noted, the principal grounds of attack by 
petitioner upon the decision below are inapplicable to APL. 
Yet its own rate depend upon those allowed PFEL.! More- 
over, one ground of attack by the petitioner would seem to 
preclude any ocean carrier subject to rate regulation from 
the carriage of bulk commodities. We consider, therefore, 
that we may properly offer a few collateral comments on 
the controversy between the Government of Guam and the 


1 Even if separate orders were issued, and APL allowed a higher tariff, 
it could not as a practical matter publish rates higher than those of the 
other carrier in the trade. 
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Commission and PFEL as to the treatment of the bulk 
cement carried by PFEL. 


There has for PFEL already been (a) an allocation be- 
tween its subsidized and unsubsidized services, (b) an allo- 
cation of the unsubsidized service between the US/Guam 
and other trades, and (c) an allocation of the US/Guam 
trade between military and commercial traffic. This final 
result petitioner seeks to carve up again, to separate bulk 
cement out of US/Guam commercial traffic. 

1. General. We have little doubt that under any single 
theory of allocation many commodities under a particular 
tariff will appear to be “‘non-compensatory’’ and many 
others will appear to be grossly overcharged. It would be 
only coincidence if an allocated rate computation showed 
any single commodity rate to be ‘‘reasonable’”’ as a matter 
of pure arithmetic. This is because tariffs are constructed 
essentially on the practical basis of what the commodity 
can afford to pay. Presumably, for example, the allocated 
costs of moving waste rags via ocean transport are not 
much less than those of moving silk textiles; but if the tariff 
were constructed simply on this basis there would be no 
movement of rags and no steamship line either. 

Whether ocean freight rates are too high or too low de- 
pends on the over-all financial result of the service. When 
the inquiry is narrowed to particular commodities the test 
is whether the rate discourages movement, not where a 
machine computer might come out after having memorized 
one or another theory of allocation. 

Many times in the past, the Commission’s predecessors 
have examined the reasonableness and the lawfulness of 
particular commodity rates charged by shipping compa- 
nies. They never undertook to allocate assets and costs to 


2 An incomplete listing (all cases involve Sec. 18 of the Shipping Act 
and about half Sec. 16 as well) is: United Can Co. v. Shepard S. S. Co., 
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determine the rate of return but, instead, relied upon a 
practical judgment based on the transportation character- 
istics of the commodity, the effect of its rate upon its move- 
ment, the impact upon shippers, the relation to past rates 
and to other commodity rates, trade conditions, and many 
other practical judgments not susceptible of mathematical 
proof. 

2. Bulk Commodities. When one seeks, as does peti- 
tioner, to allocate costs to a single bulk commodity he in- 
troduces an inevitable and a heavy distortion. 


Bulk commodities are commonly susceptible to full-ves- 
sel carriage by tramps. This limits the rate which a liner 
can charge for a parcel lot. In consequence, bulk cargoes, 
unless there is a shortage of tramp steamers, are neces- 
sarily carried in the liner trade at rates which do not admit 
of compensation for a proportionate part of the voyage 
costs. If the liner charged fully “‘compensatory rates’’ 


i 
2M. C. 404 (1940); West-Bound Alcoholic Liquor Carload Rates, 2 M. C. 
198 (1935); Rates on Cotton Bags and Bagging, Grain and Grain Prod- 
ucts, 2 M. C. 42 (1935); Eastbound Intercoastal Lumber, 1 M. C. 608 
(1936) ; Crowe v. Southern S. S. Co.,1 U. S. S. B. 145 (1929) ; Conti- 
nental Roofing ¢ Mfg. Co. v. Baltimore d: Carolina S. S. Co.,1 U.S. S. B. 
114 (1927); Wool Rates from Boston to Philadelphia, 1 U. S. S. B. 20 
(1921); Aluminum Products of Puerto Rico v. Trans-Caribbean Motor 
Transport, Inc.,5 F. M. B.1 (1956) ; Gill Glass & Fixture Co. v. American 
Caribbean Line, 2 M. C. 314 (1940); Wypenn Oil Co., Inc. v. Luckenbach 
8. 8. Co., 2M. C.1 (1938) ; American Norit Co. v. Aguilines, Inc., 1 M. C. 
741 (1938); Atlas Waste Mfg. Co. v. N.Y. & P.R.S. 8. Co, 1 U.S. 
S. B. 195 (1931) ; U. S. Pipe & Foundry Co. v. Tampa Inter-Ocean S. S. 
Co., 1 U. 8. S. B. 173 (1930); Trumbull-Vanderpool Co. v. Luckenbach 
S. S. Co., 1 U. S. S. B. 126 (1927); Boston Wool Trade Ass’n v. Mer- 
chants d- Miners Transp. Co.,1 U. S. S. B. 24 (1921); Wool rates to 
Atlantic Ports, 2 M. C. 337 (1940); Oxenberg Bros., Inc. v. United States 
W. S. A. 3 F. M. B. 583 (1951); E. I. DuPont de Nemours & Co. v. 
Southern S. S. Co., 2M. C. 527 (1941) ; Calotex Corp. v. Moore-McCormack: 
Gulf Lines, Inc., 1 M. C. 789 (1938); Macon Cooperage Co. v. Sudden 
& Christensen, 1 U. S. S. B. 591 (1936); Johnson Pickett Rope Co. v. 
Dollar S. S. Lines, Inc., 1 U. 8S. S. B. 585 (1936); California Packing 
Corp, v. American Hawaii S. S. Lines, Inc.,1 U. S. S. B. 543 (1936) ; 
Heller v. Eastern S. S. Lines, Inc.,1 U. S. S. B, 158 (1929). 
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for bulk, it could not meet the tramp rates and those of 
other liners, and would obtain no bulk cargo. However, 
if the liner can recover more than the handling costs and 
port time involved, it profits from carrying bulk rather 
than free space. To the extent it profits, rates on commer- 
cial general cargo can be lower than if the liner rejected this 
added traffic and this aid to its revenues. 

When a liner carries bulk, it is typically in large parcels 
of one to several thousand tons. There is, then, a heavy 
tonnage at a low rate. When costs are allocated on a ton- 
mile pro rate the bulk commodity is attributed a heavy 
expense greatly disproportionate to its revenue. By ex- 
cluding this large expense and low revenue from the returns 
under the remainder of the tariff, one is left with an in- 
flated return for the packaged goods. 

3. This Cement. To have satisfied the petitioner’s in- 
sistence that the bulk cement rate be made fully ‘‘compen- 
satory,’’ PFEL would have had to increase its rate from 
$9.00 to $21.70 per ton, FIO (J. A. 133). Not only would 
this be patently absurd rate making, it would have meant 
that bulk cement would have moved from Japan to Guam 
and PFEL would have earned still less in the Guam service. 
If theorists exclusively committed to allocated costs ac- 
counting had been running PFEL, and had refused to carry 
cement because it was ‘‘non-compensatory,’’ PFEL would 
have lost $171,000 of revenue in the first half of 1960 and 
would have saved $90,000 in out-of-pocket expense (J. A. 
112, 133). Thus, PFEL’s losses in the Guam service would 
have been increased by $162,000 a year, and the commercial 
general rate would have had to be correspondingly higher. 

4. The ‘“‘Non-Tariff’’ Rate. PFEL may have been some- 
what careless in failing to conform the actual rate charged 
for cement in 1959 and early 1960 with its tariff rate. How- 
ever, as the Commission took into account in its decision, 
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the tariff rate was amended in May 1960 to conform to the 
actual rate (J. A. 8). After that, even as a matter of 
semantics, cement was no longer a ‘‘non-tariff commodity.’’ 


Conclusion 


Rate regulation is not an exact science but a practical 
art. The rate making function ‘‘involves the making of 
pragmatic adjustments.’’ Federal Power Commission v. 
Natural Gas Pipeline Co., 315 U. S. 575, 586. We urge, 
therefore, thatthe Court sustain the Commission’s decision. 


Respectfully submitted, 


Warner W. GarpNer, 
Aurrep L. Scanian, 
734 15th Street, N. W., 
Washington 5, D. C., 
Attorveys for American President 
Lines, Ltd., Intervenor. 
Of Counsel: 
Sxea & Garpyer, 
734 15th St., N. W., 
Washington, D. C. 


September 25, 1963. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


In its Report and Order of October 23, 1962, approving general 
maritime rate increases filed by the Intervenors for the transportation 
of freight between the United States and Guam, 


1. Did the Federal Maritime Commission err in its determina- 


tion of the rate base allowable to Pacific Far East Line [as the dominant, 


rate-making carrier] for the performance of the service under investiga- 
tion: 

a. in its determination of the value of the ships assigned to the 
service; 

b. in its determination of the amount of allowable working capi- 


tal invested by PFEL in the performance of the service; 


c. in its allocation of the values of rate base components as 


between the service under investigation and other services of PFEL? 


2. Did the Federal Maritime Commission err in its determination 
of the revenues and expenses properly chargeable to PFEL's perform- 


ance of the service under investigation: 


a. by including in such revenues and expenses those applicable 
to the transportation of bulk cement; 


b. by its’ method of allocating administrative overhead expense 


as between the service under investigation and other services of PFEL? 


(iii) 


SUBJECT INDEX 


STATEMENT OF QUESTIONS PRESENTED 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


A. 


B. 


Guam and Its Ocean Freight Lifeline 
The Carrier-Intervenors 
Types of Cargo in the Guam Trade 


The Commission's Reports and Order TAUPH ol RS, 
the Increases 
1. Rate Base — Vessels 

Rate Base — Working Capital 


Treatment of Bulk Cement Ceree as AMecting 
the Rate Base . , : . 


Summary Regarding the Commission's Rate 
Base Determination Errors . 


Treatment of Bulk Cement Cargo as Affecting 
the Carrier's Return in the Regulated Trade 


Allocation of Administrative Expense 


Summary Regarding the Commission's Revenue 
and Expense Determination Errors 


8. Rate of Return 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The Commission Erred in Its Finding of Rate Base 
Value for Vessels by Failing To Use Net Book Value 
as of the Effective Date of the Rates Under Investiga- | 
tion 4 : . : " * 3 5 > 


The Commission Erred by Grossly Inflating the Rate | 
Base in Its Allowance of Working Capital by Failing | 
To Recognize that Shippers, Not the Carrier, Supplied) 
Such Funds Through Prepayment of Freight, or, 
Alternatively, by Failing to Limit Such Allowance to 
Net Current Assets : . 4 5 5 


(iv) 


The Purpose of the Working Capital Allowance 


Prepayment of Freight Charges effecting the 
Working Capital Allowance 


Net Current Assets as the Measure of Working 
Capital , e - P ; 


D. Use of Voyage Expense Prorate To Allocate 
Working Capital - < - : 


The Commission Erred in Its Finding of the Carrier's 
Rate Base During the Six Months of 1960 on Which the 
Test Year Projections Were Based, by Failing To 
Exclude Property Used by the Carrier in Transporting 
Bulk Cement at Special Private (Nontariff) Rates 


The Commission Erred in Its Determination of the 
Return Which the Tariffs Under Investigation Would 
Produce by Failing To Exclude the Revenues and 
Expenses Attributable to the Transportation of Bulk 
Cement at Special Private (Nontariff) Rates 


The Commission Erred in Determining Cost of 
Service by Using the Voyage Expense Prorate Which 
Unfairly Increased the Administrative Overhead 
Allocated to the Regulated Service Because of Factors 
Unconnected with that Service ¢ é A“ 


VI. The Commission Erred in Finding that the Tariffs 
Under Investigation Are Lawful, Just, and Reasonable 


CONCLUSION 
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Ginited States Court of Sopeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,488 


GOVERNMENT OF GUAM, 
Petitioner, 


v. 
FEDERAL MARITIME COMMISSION 


and 
UNITED STATES OF AMERICA, 


Respondents, 


PACIFIC FAR EAST LINE, INC., 
AMERICAN PRESIDENT LINES, LTD., 


Intervenors. 


Petition to Review an Order of the 
Federal Maritime Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The proceeding below was instituted by the Federal Maritime 
Board, the predecessor in jurisdiction of the present Federal Mari- 
time Commission, under Section 18 of the Shipping Act, 1916, c. 451, 

39 Stat. 735, as amended, 46 U.S.C. §817, and Section 3 of the Inter- 
coastal Shipping Act, 1933, c. 199, 47 Stat. 1426, as amended, 46 U.S.C. 
§ 845, by Board Orders of March 21, 1960, April 7, 1960, and August 29, 
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1960, as an investigation of the justness and reasonableness of successive 
general increases in freight rates of 10 per cent and 20 per cent over pre- 
viously effective tariff rates made by the Intervenor carriers through 
amendment of their common carrier tariffs for the ocean transportation 
of cargo between ports of the United States and Guam (JA 5, 13, 14). 


The Commission issued its final Report and Order on October 23, 
1962, finding the rate increases to be just and reasonable, and terminat- 
ing the investigation (JA 5, 12). The petition for review was filed on De- 
cember 19, 1962 (JA 1). 


The jurisdiction of the Court of the Government of Guam's petition 
is founded upon the Judicial Review Act of December 29, 1950 (64 Stat. 
1129, as amended, 5 U.S.C., Section 1031, et seq.). 


STATEMENT OF THE CASE 


This is the first judicial review of the legality of general freight 


rate increases in the U. S.-Guam trade. 


A. GUAM AND ITS OCEAN FREIGHT LIFELINE 

Guam is a small island in the Western Pacific Ocean, 5200 miles 
from California ports, 1370 miles from Japan, and 1500 miles from the 
Philippine Islands (JA 38). Guam has been a possession of the United 
States since 1898. Until August 1, 1950, except for the brief period of 
Japanese occupation during World War II, it was under the administra- 
tion of the U. S. Navy; since that date Guam has been governed as an un- 
incorporated territory by an appointed Governor and an elected unicam- 
eral legislature. [Organic Act of Guam, Act of August 1, 1950, c. 512, 
64 Stat. 384; S. Rep. 2109, 81st Cong. (July 20, 1950); H. Rep. 1677, 81st 
Cong. (Feb. 22, 1950); 48 U.S.C. § 1421 et seq. ] 


The island is well within the belt of tropical soils, but circum- 
stances preclude any substantial tilling of the soil. Of three distinct 
soil areas, which comprise nearly two-thirds of the island's area, the 
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largest contains all of the airports on Guam, and several large military 
reservations. The other two areas are unfit for cultivation. Today only 
15 per cent of the food requirements of the people of Guam is produced 

on the island (JA 38). 


The population of Guam in 1960 was 67,044; population density, 321 


persons per square mile. [U. S. Dept. of Commerce, Bureau of the Cen- 
sus, U. S. Census of Population, 1960, PC(1) 54A-Guam] Approximately 
half of the population consists of members of the U. S. armed services, 


civil service, and dependents engaged in operating the military bases on 
the island; the rest are natives of Guam (JA 39). 


The principal activity on the island is the operation of the military 
bases, and providing services and goods for the military establishment 
(JA 39). There is very little industry. In November, 1958, there were 
only 9 manufacturing establishments on Guam; they employed a total of 
176 persons. Of the total of 457 business establishments on Guam, 341 
were individual proprietorships. Total employment in business estab- 
lishments was only 2,670 persons. [U. S. Dept. of Commerce, Bureau 
of the Census, 1958 Census of Business, Manufactures, and Mineral 
Industries - Guam; EC 58-2.] 


Guam is directly dependent for virtually all goods consumed on 
the island upon ocean transportation from the United States. Fifteen 
per cent or less of Guam's merchandise imports in recent years orig- 
inated outside of the United States (JA 39). Since the nonmilitary ocean- 
borne traffic moves under rates in issue herein, it is obvious that gen- 
eral increases in such rates have a direct and substantial effect upon 


the economy of Guam and its citizens (JA 15). 


The two rate increases now under review are the! latest in a series 
which, in the aggregate, have boosted ocean freight charges 60 per cent 
or more over those prevailing on July 31, 1956 (JA 74). 


4 
B. THE CARRIER-INTERVENORS 


Intervenors (PFEL and APL) are the only common carriers serv- 
ing Guam in commerce with the United States. During the first six months 
of 1960, PFEL transported 87 per cent of the revenue tons of nonmilitary 
freight shipped from ports in the United States to Guam; from West Coast 
ports PFEL hauled 96 per cent of such traffic. As the transporter of so 
much freight in the Guam trade, PFEL is the dominant or "rate-making" 
carrier. The investigation below was concentrated primarily on data per- 
taining to operations by that carrier (JA 14, 15). 


C. TYPES OF CARGO IN THE GUAM TRADE 


The freight carried in the Guam trade falls into three broad cate- 
gories; namely, commercial, military household goods, and military. In 
turn, the commercial freight can be categorized as general commodities, 


and cement, in bulk (JA 22). Of these, only commercial (general com- 


modities) cargo was transported at common Carrier tariff rates during 
the periods covered by the investigation below. Military, military house- 
hold goods, and bulk cement were transported at special nontariff con- 
tract rates (JA 40, 61, 62, 75, 80, 118, 125). 


The amount and proportion of each of these categories of cargo in 
the Guam trade in 1959 and the first six months of 1960 (the periods for 
which data were received in evidence in the investigation below) are as 
follows: 


PFEL TERMINATED VOYAGE, REVENUE TONS AND REVENUE — 1959 
Unsubsidized Service, Domestic Leg, Between U. S. and Guam 


Revenue 
Category of Cargo Tons Revenue 
Commercial cargo 103,472 a $4,236,862.39 
Military cargo 115,909 4 2,782 ,914.67 
Bulk cement 29,579 : 256,986.04 
Military household goods 16,609 . 521,465.31 


Source: Ex. 131 [JA 132] 


PFEL TERMINATED VOYAGE, REVENUE TONS AND REVENUE - 
1960 (1st 6 months 
Unsubsidized Service, Domestic Leg, Between U. S. and Guam 


Revenue 
Category of Cargo Tons ___Revenue | 


Commercial cargo 53,310 -1 $2,139,697.36 
Military cargo 56,565 1,363,719.59 
Bulk cement 18,986 : 170,867.36 
Military household goods 7,557 “ 230,427.20 


Source: Ex. 132 [JA 133] 


D. THE COMMISSION'S REPORT AND ORDER 
UPHOLDING THE INCREASES 


The first rate increase, averaging about 10 per cent over then- 
existing rates, was filed by PFEL, effective March 22, 1960, and by APL, 
effective April 8, 1960. It was suspended the maximum (4-month) period 
permitted by law (Sec. 3, Intercoastal Shipping Act, 46 vU. S.C. §845), un- 
til April 29, 1960, by the Board's orders of March 21 and April 7, 1960, 
initiating the investigation (JA 39). 


The second rate increase, averaging about 20 per cent over the 
rates provided for by the then-existing tariffs, including the preceding 
10 per cent increase, was filed by both carriers, effective September 
27, 1960, and suspended to January 26, 1961, by the Board's order of 
August 29, 1960, expanding the investigation to include such increased 
rates (JA 39). | 


The Government of Guam, citing its "property, financial, and civil 


interest in the proceeding" and its vital dependence on ocean transporta- 
tion at just and reasonable rates to provide for its population and com- 
merce, requested leave to intervene in the investigation (JA 46). The 
Board, "good cause appearing," granted the petition (JA 48). 


Hearings were held November 15-22 and December 16-23, 1960, 
and an Examiner's Initial Decision was issued on November 7, 1961, 
holding the rate increases of 10 per cent and 20 per cent, respectively, 
to be just and reasonable (JA 13). The Government of Guam excepted, 


inter alia, to the Examiner's determination of vessel value and working 
capital for rate base purposes; to the inclusion of the transportation of 
bulk cement at private contract nontariff rates in the tariff service un- 
der investigation,’ both in the derivation of allocation factors for use in 
rate base determination and of revenues and expenses chargeable to the 
tariff service; and to the determination of the administrative expenses 
chargeable to the service. (Other exceptions were made which are not 
material to this review.) The Commission's determination of these mat- 
ters is the subject matter of this petition for review. The pertinent evi- 
dence and the Commission's findings and conclusions thereon may be 


summarized as follows: 


1. Rate Base — Vessels 


Evidence was received in the investigation concerning the property 
and other capital used by PFEL in the Guam trade during 1959 and the 
first 6 months of 1960, as well as the carrier's revenues and expenses 
pertaining to voyages terminated during that period (JA 39). A one-year 
projection of operations, revenues and expenses, based on the first 6 
months of 1960 as extended and adjusted, reflecting the rate increases 
under investigation, was also received in evidence (JA 102, 103, 104). 
Whereas the carrier's basic financial exhibits made no segregation of 
revenues and expenses between tariff and nontariff items in the so-called 
"domestic leg" [i.e., the service between the United States and Guam] 
(JA 92, 93, 94, 95, 96), the carrier at the Examiner's direction (JA 49) 
submitted in evidence revenue and expense statements segregating the 
tariff service (commercial cargo other than bulk cement) from the non- 
tariff services (military cargo, military household goods, and bulk ce- 
ment) performed in the Guam trade during 1959 and the first 6 months 
of 1960 (JA 132, 133). 


Until June 30, 1960, the Guam trade was served by PFEL with 
three AP-3 vessels and two C-3 vessels. Two sailings were made each 
month from California, and one call each month was made in the Pacific 
Northwest and at Honolulu. On outbound voyages, as required, the AP-3 
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vessels would continue on to Japan, Formosa, and the Philippines, and 
return via Guam. The C-3 vessels would continue on to Japan and re- 
turn directly to the West Coast. After the aforesaid date, PFEL re- 
placed the C-3 vessels with three C-2 vessels. Sailings to Guam were 
increased to three each month, calls in the Pacific Northwest and at 
Honolulu were continued at one each month, and service beyond Guam 
was substantially as described above (JA 39). : 


Whereas the Examiner determined vessel values for rate base 


purposes on the basis of current domestic market value, the Commis- 
sion held that the prudent investment standard made appropriate the use 
of net book value (JA 10). The Commission had available the net book 
value of the six vessels assigned to the trade as of December 31, 1959, 
and as of June 30, 1960. i 


The net book value of the six vessels assigned to the Guam trade 
as of June 30, 1960 — original cost plus betterments, less depreciation, 
predicated on a useful life of 22-1/2 years, plus residual value of $5 per 
deadweight ton, before allocation as between the domestic and foreign 
leg of the trade and before allocation within the domestic leg to the tariff 
and nontariff services — is $2,648,742 (JA 35). | 


.The net book value of the six vessels assigned to the Guam trade 
as of December 31, 1959 — original cost plus betterments, less deprecia- 
tion, predicated on a useful life of 22-1/2 years, plus residual value of 
$5 per deadweight ton, before allocation as between the domestic and 
foreign leg of the trade and before allocation within the domestic leg to 
the tariff and nontariff services — is $2,828,330 (JA 35). 


The Examiner had determined vessel value as of July, 1960 (JA 
28, 29); other floating equipment, as of June 30, 1960 (JA 30); other as- 
sets, as of June, 1960 ta 30); and working capital, as an average of 
voyages terminated in the period ending June 30, 1960 (JA 31; cf. JA91). 
To the rate base so determined, the Examiner applied the results of 
operations projected for a year, based on the results for the first six 
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months of 1960 with adjustments to reflect the rate increases, and changes 
in operation which entered into effect after June 30, 1960 (JA 23-27). 


No party excepted to the Examiner's use of June 30, 1960, as the 
date for the determination of net book value of property for rate base 
purposes (JA 40). 


It appears that the Commission used the Examiner's rate base find- 
ings (based on June 30, 1960 values, as described above) as a starting 
point, except for vessels, making certain adjustments thereto in order to 
reflect the Commission's determination that the value of a house, "claims 
pending," and "other deferred charges and deferred expenses," allowed 
by the Examiner, were not includable in the rate base (JA 10, 11). The 
Commission overruled the Examiner's use of market value for vessels, 
and adopted instead the net book value of the vessels in the trade (JA 10). 


In the case of vessel values, however, the Commission departed from 
the use of June 30, 1960, as the date in reference to which net book value 
for property used in the trade was to be determined. The Commission's 
finding of a rate base value for vessels of $1,137,274 devoted to the car- 
riage of commercial cargo in the Guam domestic trade was derived by 


the Commission by using the net book value of the vessels as of 12/31/59 
of $2,828,330, allocating 76.3 per cent of that to the domestic trade 
($2,158,016), and further allocating 52.7 per cent of that amount to com- 


mercial cargo (including bulk cement) (JA 35, par. 3). 


The Commission's unexplained departure in the case of vessels 
from the June 30, 1960, date used for determination of rate base values 
for all other property has the effect of inflating the rate base by $72,212 
[i.e., the difference between net book value of vessels as of 12/31/59 and 
6/30/60 when allocated within the domestic leg to commercial cargo 
(including bulk cement). See JA 35, par. 1, 2.] 
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2. Rate Base — Working Capital 


The tariffs under which the service during the period under in- 
vestigation was performed, and the tariffs under investigation specify 
that ''All freight charges must be prepaid" on cargo outbound to Guam 
from the United States (except U. S. Government cargo) | and that ''Be- 
fore bill of lading is delivered to Shipper," all "terminal charges ac- 
cruing against the cargo must be paid or Shipper must produce evidence 
to show that these charges have already been paid" (except for U.S. 
Government cargo) [Items 11 and 19, PFEL Guam Freight Tariff No. 1; 
Rules 8 and 17, PFEL Guam Freight Tariff Nos. 2 and 3; Rule 2, APL 
Atlantic/Guam Freight Tariff Nos. 2, 3, and 4; Items ul and 19, APL 
Guam Freight Tariff No. 4; Rules 7 and 15, APL Pacific/Guam Freight 
Tariff Nos. 5 and 6]. These tariffs also specified that freight charges 
on perishable articles, household goods and personal effects , inbound 
from Guam to the United States, must be prepaid. : 


PFEL's voyages terminated during the first 6 months of 1960 
| 


transported 136,418 revenue tons of cargo of all types, of which 113,208 
revenue tons (or 83 per cent), were outbound from the United States. Of 
the total, 53,310 consisted of commercial cargo (other than bulk cement); 
and of that figure, 50,394 revenue tons (or 95 per cent) represented com- 
mercial cargo, subject to the tariffs under investigation, outbound from 
the United States to Guam (JA 133). | 


PFEL's Vice President-Traffic acknowledged that the tariffs re- 
quire prepayment of all freight charges, explaining that this meant "pay- 
ment of freight charges prior to the release of the negotiable document 
or the bill of lading under which the cargo moves" (JA 40). 


As a result of the prepayment of freight charges, the revenues for 
freight transportation generally accrue before the expenses are incurred 
in the performance of the transportation (JA 80). 


Notwithstanding the requirement for shippers to advance moneys 
to the carrier through prepayment of freight charges in the service 
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defined by the tariffs under investigation, the Commission, on the basis 
of an allowance made in an unrelated case, determined that the carrier 
had invested of its own funds for working capital an amount equal to one 
round trip voyage expense for each ship in the service (JA 11), 


The average voyage expense of the voyages terminated in PFEL's 
Guam trade during the first six months of 1960, allocated to the domestic 
service on the basis of the revenue ton mile prorate (JA 91, 96), was 
$1,774,308.60 (JA 91). Of the revenue ton miles applicable to cargo 
transported in the domestic service during that period, 38.3 per cent 
was applicable to commercial cargo (other than bulk cement) and 14.5 
per cent to bulk cement. Commercial cargo, including bulk cement, ac- 
counted for 52.7 per cent of the revenue ton miles (JA 40). 


An allocation of working Capital, as determined by the Commission 
on the basis of an average round voyage expense for each vessel in the 
trade, between commercial cargo (including bulk cement) and all other 
cargo, on the basis of the revenue ton mile prorate, results in a working 
capital allowance of $935,061. 


The Commission used the voyage expense prorate instead of the 
revenue ton mile prorate to allocate its working capital determination 
between commercial and noncommercial cargo in the domestic legs, 
though the figure being allocated within the domestic leg, $1,774,308.60, 
was itself derived by allocating a larger figure between the domestic leg 
and the foreign leg of the Guam trade in accordance with the revenue ton 
mile prorate (JA 91, 100). 


The difference between the working capital allowances made by 
the Commission of $1,1 18,524, using the voyage expense prorate, com- 
pared with that using the revenue ton mile prorate, $935,061, is $183,463. 
The rate base was inflated by this amount simply as a result of the Com- 
mission's choice of a prorate factor. 


The Commission and its predecessor in jurisdiction used net cur- 


rent assets as an alternative basis to the average voyage expense for one 
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round trip per vessel for working capital computations in subsidy ac- 
counting. [See General Order 31, Federal Maritime Board, 46 C.F.R. 

§ 286.3(a)(1) carried forward by G.O. No. 1, Federal Maritime Commis- 
sion, August 19, 1961, 26 Fed. Reg. 7788.] The average voyage expense 
of the voyages terminated during the period in question [Limitation 4 of 
General Order 31] (in this case, $1,774,308.60 before allocation within 
the domestic leg [JA 91]) is specified in the subsidy accounting regula- 
tions for use when it produces a lower figure than the net current assets 
figure [Limitation 3 of General Order 31] (in this case, $589,568.85 be- 
fore allocation within the domestic leg [JA 129]). PFEL's Treasurer 
testified that in managing the fiscal affairs of the carrier he considers 
that "working capital is the difference between current assets and cur- 
rent liabilities" (JA 40). | 


Had the Commission used net current assets as a measure of the 
working capital actually invested by the carrier in the performance of 
the service defined by the tariffs under investigation, allocated both be- 
tween the domestic and foreign legs of the trade, and within the domestic 
leg to commercial and noncommercial] cargo on the revenue ton mile pro- 
rate, the rate base value so determined would be $310,703 (i.e., $589,568.85 
x 52.7%). | 


Thus, the use by the Commission of the average voyage expense of 
the voyages terminated during the period in question [corresponding to 
Limitation 4 of General Order 31] as a measure of working capital, and 
its use of the voyage expense prorate, inflated the rate base by $807,821 
over the determination of working capital based on net current assets 
[corresponding to Limitation 3 of G.O. 31] allocated to commercial cargo 


on the revenue ton mile prorate. 


3. Treatment of Bulk Cement Cargo as Affecting the Rate Base 


PFEL's ships in the Guam trade handle foreign cargoes in addition 
to the domestic cargoes moving between the United States and Guam. 
These foreign cargoes consist of goods transported from the United States, 


beyond Guam, to Japan, Formosa, Korea, and other ports of the Far 
East; inter-port in the Far East; and in return cargoes from those ports 
to Guam and the United States. Of the cargoes transported in PFEL's 
terminated voyages in the Guam trade during the first 6 months of 1960, 
76.3 per cent of the revenue ton miles were in the domestic leg; and the 
balance of 23.7 per cent, in the foreign leg (JA 40). 


During the period covered by the investigation there were included 
in the revenues and expenses of terminated voyages in the Guam trade, 
the following categories of Cargo transported in the domestic leg of the 
voyages (i.e., cargo movements between the United States and Guam): 


a. Commercial cargo, transported under the rates and charges 
specified in PFEL's Guam Freight Tariff No. 1; 


b. Bulk cement, transported at a special contract rate granted by 
PFEL to the Permanente Cement Company (JA 61, 75, 118, 125); 


¢. Military cargo, transported at the special contract rates pro- 
vided in PFEL's contract with the Military Sea Transportation Service 
(JA 40); 


d. Household goods of military dependents, transported at $15 per 
hundredweight, a special contract rate extended by PFEL and APL to 
commercial van lines (JA 61, 62), which, in view of the bulky nature of 
household goods, was "substantially lower" than the tariff rate (JA 80) 
of $57.25 per weight or measurement ton (whichever provides the great- 
er revenue) when valued at $10 per 100 pounds, and 3 per cent ad valorem 
otherwise (PFEL Guam Freight Tariff No. 1; APL Guam Freight Tariff 
No. 4). 


The revenue ton miles applicable to foreign and domestic cargo, 
and within the domestic leg to the tariff and nontariff services performed 
by PFEL, for the calendar year 1959 and the first 6 months of 1960, are 
as follows: 


1959 Ist 6 mds. 1960 


Revenue Ton Miles  % Revenue Ton Miles % 
(omit 000's) (omit 000's) 


TOTAL 1,686,983 100 870,302 | 100 
FOREIGN 418,198 24.8 206,617 23.7 


DOMESTIC 1,268,785 (100%) 75.2 663,685 (100%) 76.3 
Commercial 493,869 ( 38.9%) 254,103 ( 38.3%) 
Bulk Cement 146,127 ( 11.6%) 95,936 ( 14.5%) 
Military 543,425 ( 42.8%) 275,077 ( 41.4%) 
Household Goods 85,364 (6.7%) 38,569 ( 5.8%) 


(JA 41) 


PFEL transported all of the bulk cement during 1959 and the first 
6 months of 1960 pursuant to a private contract rate extended by it to the 
Permanente Cement Company for transportation of bulk ¢ement between 
Redwood City, California, and Guam at $9 per long ton, F.1.0. (JA 118). 
An amendment of that contract, effective April 1, 1960, lowered the rate 
on the first 50,848 long tons to $8 per long ton, F.I.0., with all quantities 
in excess of that amount to continue at $9 per long ton, F.1.O. (JA 125). 
No voyages terminated during the first 6 months of 1960 included any 
bulk cement transported at the $8 rate. The revenue and expense data 
of record include only that pertaining to terminated voyages (e-, com- 
plete round trips of a vessel). The carrier's officials acknowledged that 
the bulk cement was not transported at the tariff rate (JA 41). 


During the year 1959 and the first 6 months of 1960, the tariff ap- 
plicable to the transportation of freight between the United States and 
Guam in voyages terminating in this period was PFEL Guam Freight 
Tariff No. 1. That tariff, at Code No. 230 (seventh revised page No. 33), 
provided a rate of $11 per short ton for "Cement, building, in bulk F.1.0." 
Item No. 1 of the tariff defined F.I.O. as 'Denotes Free in and Out." 


APL's corresponding tariff, Guam Freight Tariff No. 4, provided the 


same rate (at fourth revised page No. 50). 


In the opinion of PFEL's officials, ifthe special contract rate had 
not been given to Permanente Cement Company, the bulk cement cargo 
could have moved from Japan to Guam, rather than from the United 
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States (JA 86, 87). PFEL projected revenues in the Guam commercial 


trade (JA 102, 104) based on an analysis of anticipated cargo movements 
which does not include bulk cement (JA 41, 53, 54). 


PFEL's basic financial exhibits were prepared without allocation 
within the domestic leg beyond "commercial" (which included military 
household goods and bulk cement) and "military." [See JA 92, 94]. For 
rate base purposes PFEL made no allocation within the domestic leg. 
[See JA 91]. 


The Hearing Examiner required PFEL to submit financial state- 
ments segregating revenues and expenses within the domestic leg be- 
tween commercial (not including bulk cement), military, military house- 
hold goods, and bulk cement (JA 49, 132, 133). The Examiner held that 
military household goods and military cargoes were "not carried at 
tariff rates subject to regulation, and neither the revenues yielded nor 
expenses incurred through their carriage are proper matters for con- 
sideration in determining the reasonableness of general increases of 
rates on other commodities" (JA 22, 23). Because bulk cement was pro- 
vided for in the tariff, though the cargoes transported by PFEL actually 
moved at a lower private contract rate, the Examiner declined to segre- 
gate revenues and expenses attributable to such cargo from those upon 
which he judged the reasonableness of the tariff rates under investiga- 
tion (JA 23). 


The Commission upheld the Examiner's ruling requiring segrega- 
tion of military household goods and military cargoes carried at special 
contract rates, stating "Neither the private commercial shippers nor the 
people of Guam should pay any part of PFEL's expense for such service 
or for any return on the property PFEL devoted to such carriage” (JA 7). 
Because the tariff carried a provision for bulk cement, though the car- 
goes transported did not move at that rate, the Commission declined to 
require segregation of bulk cement revenues and expenses (JA 8). 


The tariffs in effect during the period under vestieation also 
contained a provision for household goods ($57.25 per weight or meas- 
urement ton), but the Commission nevertheless required segregation 
of revenues and expenses for the transportation of household goods of 
military dependents which moved at a lower special contract rate ($15 
per hundredweight). (JA 7, 8, 61, 62; PFEL Guam Freight Tariff No. 1; 
APL Guam Freight Tariff No. 4). | 


Had the Commission treated the low special contract rate move- 
ment of bulk cement in the same way it treated other special contract 
rate cargoes, the rate base values and revenues and expenses used in 
determining the reasonableness of the rates under investigation would 
have been limited under the revenue ton mile prorate to 38.3 per cent 
of the domestic leg rather than 52.7 per cent (or the 53 per cent actually 


used by the Examiner). 


The net effect of the Commission's decision on bulk cement is to 
inflate the rate base by $397,655 as a result of that factor alone, as 
shown by the following table: | 


| 

PFEL RATE BASE 
Per Per 

Commercial Commercial 

Per Domestic (Including (Excluding 


Leg Bulk Cement) Bulk Cement) 
(100%) (52.7%) (3 =e) 


Vessels $2,020,990”, $1,065,062, , $ 774,039 


Other Property 150,934 79 ,542— 7,808 
Working Capital 589,569— 310,703 225,805 


| 
Total $2,763,975 $1,455,307 $1,057,652 


a/ | 


Net book value as of 6/30/60. 
/ sana. | 
c/ Derived from "b'" by applying the 52.7% prorate factor. 


g/ JA 129. 
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4. Summary Regarding the Commission's Rate Base 
Determination Errors 
The combined effect of the Commission's errors on rate base 
matters is an inflation of the rate base by $1,277,688 (i.e., the differ- 
ence between the Commission's rate base finding of $2,335,340, and that 
shown above of $1,057,652). 


5. Treatment of Bulk Cement Cargo As Affecting the 
Carrier's Return in the Regulated Trade 
The Commission's decision that the bulk cement cargoes trans- 
ported at the special contract rate should be included in the service un- 
der investigation had a major effect on its determination of the revenues 
and expenses, and the level of profits, which could be anticipated under 
the tariffs under investigation. 


It is important to recognize that the financial data on which the 
Commission based its finding of reasonableness represent a projection, 
and the carrier itself did not include bulk cement in its projection of 


cargoes which would move under the increased tariffs (JA 41, 53, 54, 
86). 


When revenues and expenses allocable to bulk cement, under the 
allocation principles used by the Examiner and followed by the Commis- 
sion, are segregated from those pertaining to the commercial cargo 
transported at tariff rates, the profitability of the carrier's operations 
is shown to be significantly greater than found by the Commission: 


‘ 
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PROJECTED REVENUES AND EXPENSES 
Pacific Far East Line, 1960 

Guam Trade — Domestic Leg 

(Excluding Military Cargo and Military Household Goods) 


PER COMMISSION 
REPORT a/ | COMMERCIAL 
(Commercial CARGO 
Cargo Including Bulk BULK ' EXCLUDING 
Cement) CEMENT (BULK CEMENT 
Revenue $5,990,534 $ 341,735~, $5,648,799 
Voyage Expense 4,905,584 4,248,266 
$1,084,950 $ (315,583) | $1,400,533 


Other Shipping Opera- 
tions, Net (30,740) = (30,740) 
$1,054,210 $ (315,583) | $1,369,793 

General & Admin. Expense 570,290°/ = | 500,114 


Depreciation 171,168 : 144,295 
741,458 644,409 


Profit before Income Tax $ 312,752 $ (412,632) $ 725,384 


Federal Income Tax 162,631 377,200 


Net Profit $ 150,121 $ (412,632) | $ 348,184 


a/ JA 8. (The Commission doubled the 6 months figures set forth in the Exam- 
iner's Initial Decision and made an adjustment in the General & Administrative 
Expense figure.) 


b/ Double the amount shown in Ex. 132 (PFEL revenue and expense statement for 
first6 months, 1960(JA 133)).[The Examiner used the figures in Ex. 132 to project 
profit (loss) by making adjustments to those figures to increase revenue of com- 
mercial cargo (not including bulk cement) by 10%, then by an additional 20%, then 
by bulk cement revenue (at the special contract rate, not the tariff rate) without 
increase. He made adjustments to expense items explained in his Initial Decision. 
He derived net profit on the basis of such adjusted 6 months data, then doubled it 
to project a yearly profit expectation under the rates being investigated. The Com- 
mission accepted the Examiner's profit projection, so derived, adjusting it solely 
to reflect its different view of allowable administrative overhead expense. The 
revenue and expense data set forth in the Commission's Report represent simply 
a doubling of the Examiner's 6 months revenue and expense determinations.] 


c/ Adjusted from $602,876 to $570,290 per the Commission's finding on adminis- 
trative expense (JA 9). 


a/ Adjusted percentagewise to correspond to the adjustment veferred to in Note 
"ce" above. 


e/ The Commission held that depreciation expense should be allocated on the 
voyage expense prorate. Per Ex. 132 (JA 133), voyage expense of bulk cement 
represented 15.7% of voyage expenses of the aggregate, commercial cargo plus 
bulk cement, which in turn was equal to 63% of the voyage expense in the domestic 
leg (the prorate percentage used by the Commission, cf. JA 11). The depreciation 
expense shown in the table was derived by applying the voyag pense prorate to 
the depreciation figure found by the Examiner and adopted by Commission. 
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Because the special contract price granted by PFEL on bulk ce- 
ment was grossly noncompensatory, the effect of including the revenues 
and expenses attributable to such cargo in the projection of operating 
results upon which the tariff rates in question were judged, was to re- 
duce profits which will accrue to the carrier under the tariff rates by 
$198,063. 


6. Allocation of Administrative Expense 
o_—_—Ea_ATS  mnistrative Hxpense 


PFEL's operations include both subsidized and unsubsidized voy- 
ages. Transportation between the United States and Guam is conducted 
entirely in unsubsidized voyages. Most voyages in the Guam trade in- 
clude both "domestic" cargo (i.e., moving between the United States and 
Guam) and "foreign" cargo (i.e., moving between the United States or 
Guam and foreign ports such as ports in the Philippines, Japan, Formosa, 
etc.). (Only five out of twenty-four terminated voyages in the Guam trade 
in 1959, and four out of twelve in the first 6 months of 1960 turned at 
Guam for return to the United States (JA 42).) 


General expenses not subject to direct apportionment were divided 
by PFEL and the Examiner between PFEL's subsidized and unsubsidized 
service on a voyage expense prorate. Allocation of such expenses within 
the unsubsidized services between the foreign and domestic legs was 
made on a revenue ton mile prorate (JA 42). Of such general expenses, 
administrative overhead and vessel depreciation were further allocated 
within the domestic leg on the voyage expense prorate (JA 132, 133). 


The carrier's own witnesses acknowledged in the investigation that 


the use of the voyage expense prorate to allocate administrative over- 
head as between the subsidized and unsubsidized service has resulted in 
"an ever-increasing burden of overhead" being transferred to the unsub- 
sidized service (JA 54, 67), and that this is not an equitable allocation 
(JA 67, 68). Further, PFEL's profits in the subsidized service were suf- 
ficient to absorb the increased overhead expense which were allocated by 
means of the voyage expense prorate to the unsubsidized service (JA 67). 
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Changes in PFEL's subsidized fleet affected the voyage expense prorate 


to the detriment of the unsubsidized services to such an extent that the 
resulting increased overhead expense transferred to the unsubsidized 
services changed the Guam service from a profitable operation to one 
"not able to stand on its own" (JA 75, 76). And the increased adminis- 
trative expense so charged to the Guam service does not reflect any in- 


crease in the amount of attention given that service by PFEL personnel 
(JA 67). | 


The increase in the percentage of administrative overhead allo- 
cated to the Guam service is as follows: 


PACIFIC FAR EAST LINE, INC. 
OVERHEAD ALLOCATION PERCENTAGE, GUAM" 
1957 - 25.4668% 

1958 - 27.1014% 

1959 - 29.3257% 

1960 (1st half) - 31.5095% 


* i 
"Guam" here means the unsubsidized service. |For 
the percentage of administrative overhead allocable 


to the domestic leg, the percentages shown above 
would be multiplied by approximately 76%. 


SOURCE: JA 42. 


The amount of administrative overhead expense allocated to the un- 


subsidized service in relation to the carrier's total such expense is as 
follows: | 
PACIFIC FAR EAST LINE, INC. 
ADMINISTRATIVE OVERHEAD (NET)* TOTAL, AND 
AMOUNT ALLOCATED’ TO UNSUBSIDIZED SERVICE 
Unsubsidized 
Year Total Amount | Source 


1957 $ 4,162,410 $ 853,338 
1958 4,094,333 987,905 
1959 4,556,103 1,307,714 : 

1960 (6 mos.) 1,992,124 627,708 | [JA 42, 43] 


1960 (annual rate) 3,984,248 1,255,416 


NET CHANGE 
1960/1957: - 178,162 + 402,078 


* 
Net of agency fees and commissions. 
SOURCE: JA 42, 43. 
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PFEL made a study in 1959 of a more equitable allocation of ad- 
ministrative overhead as between its subsidized and unsubsidized serv- 
ice (JA 67, 69, 70, 107). This study shows that by conducting the Guam 
service through a wholly owned subsidiary, the carrier could have ef- 
fected a reduction in administrative overhead charged to that trade 
equal to $882,000 in 1959. The net effect on PFEL's combined opera- 
tions would have been an improvement in its earnings of approximately 
$500,000 in each of the years 1958 and 1959. 


PFEL justified its use of the voyage expense prorate for the allo- 
cation of administrative overhead as between the subsidized and unsub- 
sidized service on the basis of General Order 31, Federal Maritime 
Board, 46 C.F.R. §286.4(c) [carried forward by G.O. No. 1, Federal 
Maritime Commission, August 19, 1961, 26 Fed. Reg. 7788] (JA 43). 


PFEL made no effort beyond an informal discussion to secure an 
exception from the Maritime Administration to the voyage expense pro- 
rate (JA 84). 


The Examiner held that use of the voyage expense prorate for the 


allocation of administrative overhead was justified on "the basis of the 
voyage expense formula established by the Maritime Administration in 
General Order 31" (JA 25). He stated that there was "no evidence to 
show that such formula is incorrect or unfair" (JA 25). But the carri- 
er's witnesses, as noted above, testified that as applied to PFEL's situa- 
tion the allocation resulting from use of the formula was not equitable 
(JA 67, 68). The Commission, sustaining the Examiner, held that over- 
head expenses should be allocated on the basis of voyage expense, stat- 
ing as its reason, They should follow the expense to which they relate" 
(JA 7). 


In view of the carrier's admission that no additional administrative 
services were performed for the Guam trade during the 1957-1960 period 
(JA 67), in which the administrative overhead increased by$402,078 due 
entirely to changes in its subsidized operations (JA 42, 43, 54, 55, 67), 


the Commission's ruling unreasonably inflated the expenses, and cor- 
respondingly understated the profits of the carrier in the transportation 
of commercial cargo (including bulk cement), by $161,676 (allocating 
76.3 per cent of $402,078 to the domestic leg and 52.7 per cent within 
the domestic leg). Excluding bulk cement (as per the preceding portion 
of this Statement), the inflation of expense applicable to the commercial 
cargo transported at tariff rates, solely as a result of the Commission's 
challenged use of the voyage expense prorate for the allocation of ad- 
ministrative overhead, is $117,499 (i.e e., applying the revenue ton mile 
prorate of 38.3 per cent for allocation within the domestic leg to com- 
mercial cargo excluding bulk cement). 


7. Summary Regarding the Commission's Revenuie and 
Expense Determination Errors 
The combined effect of the Commission's challenged rulings on 
revenue and expense matters is an inflation of the expenses by $530,131 
and a corresponding deflation of the carrier's net profits (before tax) of 
that amount, and a deflation of the after-tax profits by $254,462. 


8. Rate of Return 


The Commission found that the increased tariffs under investiga- 
tion would produce net profits (after Federal income tax) of $150,121 on 
a rate base of $2,335,340, for a rate of return of 6.42 per cent. When 
adjustment is made to correct the Commission's challenged rulings on 
rate base and revenue and expense matters, however, the evidence of 
record shows that the carrier will receive, under the tariffs under in- 
vestigation, net profits after tax of $404,583 on a rate base of $1,057,652, 
for a rate of return of 38.2 per cent. | 


STATEMENT OF POINTS 


The petitioner will rely on the following points: In its examina- 
tion of the reasonableness of the tariff rates under investigation, 
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1. The Commission should have determined rate base value of 
the vessels devoted to the tariff service on the basis of net book value 
as of June 30, 1960, instead of December 31, 1959; 


2. The Commission should have made no allowance in the rate 


base for working capital since shippers, not the carriers, by prepay- 


ment of freight charges provided the working Capital requirements for 
the service; alternatively, the working capital allowance should have 
been based on net current assets actually devoted to the service instead 
of the theoretical average expense of one round voyage for each vessel 
in the service; in any event, working capital should have been allocated 
to the tariff service on the revenue ton mile prorate rather than the 
voyage expense prorate; 


3. In allocating property values to the rate base for the service 
under investigation, the Commission should have excluded property de- 
voted to the transportation of bulk cement cargoes at special contract 
rates from its determination of the reasonableness of the tariff rates 


under investigation; 


4. The Commission should have excluded the revenues and ex- 
penses attributable to the transportation of bulk cement at special con- 
tract rates from its determination of the return which the tariffs under 


investigation would produce; 


5. The Commission should not have allocated administrative 
overhead expense to the unsubsidized service under investigation on the 
basis of the voyage expense prorate in view of the evidence of record 
that as a result of changes in operations of the carrier's subsidized 
services, increased overhead expenses would be charged under such a 
prorate to the regulated service inequitably and without any actual in- 


crease in administrative effort in such service; 


6. The Commission should have found the rate increases to be 
unjust and unreasonable. 
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SUMMARY OF ARGUMENT 


The Commission made its determination of the lawfulness of the 
rates under investigation on the basis of a projection of revenues and 
expenses for the year 1960, derived from actual operating results for 
the first half of the year, adjusted to reflect the imposition of the in- 
creased tariffs, changes in the number and kind of steamships assigned 
to the trade in the second half, operating economies placed into effect 
by the carrier, and increased labor and other costs incurred or antici- 
pated in the future. | 


The value of property devoted to the performance of the service 


was uniformly determined as of midyear except for vessels. Without 
explanation the Commission adopted a yearend 1959 book value for ves- 
sels. This does not represent the value of property devoted to the trade 
during the year. Only an average value (i.e., a midyear figure) fairly 
represents rate base value in such a setting, and the Commission's use 
of midyear values in all other instances contradicts its substitution of 


the preceding yearend value for vessels. 


A working capital allowance is proper in the rate base when the 
carrier has in fact invested funds to meet the cost of service incurred 
in advance of the receipt of revenues. In the instant case, however, the 
shippers are required by the tariffs under investigation to prepay freight 
charges. They, not the carrier, advance the funds to meet the expense 
of the service. Hence, no funds are necessarily invested by the carrier 
to carry operation expenses incurred in advance of the receipt of cus- 
tomer payments. At most, the working capital allowance in the rate base 
should not exceed the amount of funds actually — in fact - advanced by the 
carrier for the performance of the service. This is measured by net cur- 
rent assets, not the average round trip expense of every vessel in the 
trade. No evidence of record supports a finding that any supposed billing 
cycle involves such a lead time in carrier performance of service ahead 


of shipper payments. To the contrary. The carrier's cognizant official 
testified that net current assets is the carrier's own measure of working 
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capital, and the tariffs under investigation indicate that a substantial 
part of net current assets at any moment of time is represented by pre- 
payments of freight. 


It is axiomatic that rates outside of the jurisdictional authority of 
the regulatory agency are necessarily excluded from an investigation of 
the lawfulness of rates over which the agency has jurisdiction. Similarly, 
the value of property devoted to the performance of service under non- 
regulated rates has no place in the rate base used to test the lawfulness 
of regulated rates; just as revenues and expenses attributable to the per- 
formance of services under special contract rates have no place in the 
revenue and expense data by which the lawfulness of tariffs under regu- 
lation is to be determined. 


In this case the Commission improperly included the value of prop- 
erty used in the transportation of bulk cement at special nontariff con- 
tract rates in the rate base by which it tested the reasonableness of the 
tariff rates under investigation. Not being tariff rates, the special con- 
tract bulk cement rates lie outside of the scope of a regulatory investiga- 
tion of the lawfulness of tariff rates. The Commission also improperly 
included the revenues and expenses allocable to such bulk cement cargoes 
in the projection of revenues and expenses for the transportation of freight 
under the tariffs under investigation. The effect of this was to inflate rate 
base values and deflate the carrier's earnings under the rates being in- 
vestigated so as to invalidate the use of such data in determining the rea- 
sonableness of such rates. The uncontradicted evidence of record indi- 
cates that such bulk cement cargo would not move under the tariffs being 
investigated, so their inclusion in rate base and earnings data is arbi- 
trary and capricious. 


The Commission may fairly include in expenses attributed to the 
performance of the service defined by the tariffs under investigation only 
such expenses as are shown by competent evidence to be reasonably nec- 


essary to the performance of such service. Expenses common to regu- 
lated and nonregulated services must be allocated, but the method of 
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allocation must be reasonable and fair. In the case of administrative 
overhead incurred by the rate-making carrier, allocation between sub- 
sidized and nonsubsidized service is required. The method selected, 

the voyage expense prorate, is shown by evidence of record to be unfair 
to the unsubsidized service. Changes in the subsidized fleet and a de- 
cline in voyage expenses resulting from those changes brought about an 
increase in the administrative overhead allocated to the unsubsidized 
service (including the tariff service under investigation). In the face of 
uncontradicted evidence of record that this allocation principle produces 
unfair results for the tariff service, and that no actual increase in ad- 
ministrative effort for the tariff service accompanied the increased allo- 
cation of overhead expense to such service, the Commission's use of 
that allocation factor is arbitrary and capricious. The overhead costs 

so charged to the tariff services cannot qualify as costs reasonably in- 
curred in the performance of the service. | 


The Commission determined that the tariff rates under investiga- 


tion were fair and reasonable using 


1. A rate base grossly inflated by — 
(a) ship values not in existence in the period selected; 


(b) nonexistent working capital several times iin excess 
of the maximum amount of current funds held by the carrier 
during the period of the investigation, where actua] working 
capital needs were supplied to the carrier by shippers pre- 
paying freight charges in advance of the performance of the 
transportation service; / 


(c) property devoted to the performance of special con- 
tract rate transportation of bulk cement cargoes which did 
not move and would not move in the future under the tariff 
rates under investigation; and 


2. Revenue and expense data in which expenses are inflated and 


earnings deflated by — 


(a) inclusion of data for bulk cement cargoes not trans- 
ported at the tariff rates under investigation but under non- 
compensatory special contract rates; 


(b) allocation of excessive administrative overhead 
charges to the tariff service under investigation by an 
allocation principle conceded by the carrier to be inequit- 
able in its operation on such regulated service. 
Accordingly, the Commission's finding that the tariffs in question 
are just and reasonable is contrary to the law and the evidence, is arbi- 
trary and capricious, and should be reversed. 


ARGUMENT 
I. 


THE COMMISSION ERRED IN ITS FINDING OF RATE 
BASE VALUE FOR VESSELS BY FAILING TO USE NET 
BOOK VALUE AS OF THE EFFECTIVE DATE OF THE 
RATES UNDER INVESTIGATION 


The Commission correctly used the prudent investment standard 
of net book value to determine rate base value for vessels assigned to 


the service under investigation. It erred, however, in selecting Decem- 
ber 31, 1959, rather than June 30, 1960, as the date for such value deter- 
mination. 


First, as noted in the Statement above, all other rate base values 
for property devoted to the service were determined as of June 30, 1960. 
To depart from this date in the single case of vessel values is contra- 
dictory, and when done as the Commission did, without explanation, is 
arbitrary and capricious. All of the property devoted to the trade is de- 
preciable. The date selected for deter mination of the value of property 
invested in the service must be the same for all classes of such prop- 
erty or the result will not in fact represent a true indication of capital 
invested. The vessels had a higher net book value as of December 31, 
1959, than they had as of June 30, 1960. To add the higher 1959 year- 
end figure for vessels to the mid-1960 figure for all other property in- 
flates the capital invested figure by the difference in vessel value at the 
two dates. In this case the difference, when allocated to the tariff serv- 
ice under investigation, is $72,212. 
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It is basic to rate regulation that the fairness of the carrier's 
rate of return is to be evaluated in relation to the value of the property 
it devotes to the performance of the service under the tariffs being in- 
vestigated. It is the carrier's profit on the rate base under the increased 
tariff rates which the Commission must evaluate. City of Detroit v. FPC, 
97 App. D.C. 260, 230 F.2d 810. This obviously requires the property in- 
cludable in the rate base to be valued as of the effective date of the rate 
increases. Here the rate increases under investigation became effective 
on April 29, 1960, and January 26, 1961. The Commission's predecessor 
in jurisdiction ruled that rate base values should be ascertained as of the 
approximate date the freight rate increases under investigation become 
effective. Atlantic-Gulf/Puerto Rico General Rate Increase, 6 F.M.B. 14, 
31. Here the test year for estimating revenues and expenses under the 
tariffs under investigation was 1960. The use of net book values as of 
June 30, 1960, for a rate base against which to test the reasonableness 
of the carrier's return in the test year is strongly sustained by FPC v. 
Hope Natural Gas Co., 320 U.S. 591, 596. There the Court upheld use of 
December 31, 1940, net book values as a rate base by which to test the 
return shown by the test year of 1940, adjusted, as here, to project 
changes in revenues and expenses. An average or midyear figure is 
equally acceptable. Chicopee Mfg. Co. v. Public Service Comm'n, 98 
N.H.J. 17, 93 A.2d 820, 828; Narragansett Electric Co. v. Kennelly, 88 
R.I. 75, 143 A.2d 709, 719. No less was required in the instant case. 


And the Commission itself in a decision rendered shortly prior to 
that here under review clearly ruled that "determination of the lawful- 
ness of the increases proposed is necessarily predicated upon projec- 


tions of revenues and expenses expected in the future, and the property 


values for the purpose of calculating the expected rate of return are 
most readily determinable as of the time the rate increases are pro- 
posed." Atlantic & Gulf-Puerto Rico General Increases in Rates and 


Changes, Federal Maritime Commission, decision in Docket 807, Feb. 
2, 1962, 6 F.M.C. : 
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In view of the effective dates of the rate increases, the Commis- 
sion could well have determined property values as of December 31, 
1960, since the second of the two increases became effective shortly 
after that date. At the very least, it was required to determine all prop- 
erty values as of June 30, 1960, as the first increase, though becoming 
effective shortly before that, did not actually apply to cargoes in voyages 
terminated on or prior to June 30, 1960 (JA 43). The failure of the Com- 
mission to use the June 30, 1960, net book value of the vessels in its 
rate base determination was erroneous. Its departure from its own rate 
base principle for use of such date, without any explanation of its reasons, 
invalidates its rate base finding of vessel value. Anglo-Canadian Shipping 
Co. v. Federal Maritime Comm'n, __ App. D.C. _, 310 F.2d 606; 
Baltimore & Ohio R.R. v. United States, 201 F.2d 795 (3d Cir.); Missis- 
sippi River Fuel Corp. v. FPC, 82 App. D.C. 208, 163 F.2d 433. 
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THE COMMISSION ERRED BY GROSSLY INFLATING THE 
RATE BASE IN ITS ALLOWANCE OF WORKING CAPITAL 

BY FAILING TO RECOGNIZE THAT SHIPPERS, NOT THE 
CARRIER, SUPPLIED SUCH FUNDS THROUGH PREPAYMENT 
OF FREIGHT, OR, ALTERNATIVELY, BY FAILING TO LIMIT 
SUCH ALLOWANCE TO NET CURRENT ASSETS 


A. The Purpose of the Working Capital Allowance 
EE raking Vapital Allowance 


The time-honored concept of the working capital allowance in the 
rate base is to recognize that the regulated enterprise will ordinarily 
be required to supply funds to pay operating expenses incurred prior to 
its receipt of customers’ payments for the services involved. As stated 
in Alabama-Tennessee Natural Gas Co. v. FPC, 203 F.2d 494, 498 (3d 
Cir.), "the need for working capital arises largely from the time lag be- 
tween payment by the Company of its expenses and receipt by the Com- 
pany of payments for service in respect of which the expenses were in- 
curred." Further, "Where the ratepayers provide such funds, it is not 
proper that the stockholder should be allowed a return on them by 
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including them in the rate base." Chicopee Mfg. Co. v. Public Service 
Comm'n, supra, 93 A.2d at 826. 


It is obvious, therefore, that the Commission must consider wheth- 


er or not customer payments are received in advance of the time when 
the carrier must pay its obligations. In the cases cited, for example, the 
Court upheld reduction in the working capital allowance by the accumula- 
tions of cash which ultimately were used to pay federal income taxes. 
See also Trunkline Gas Co. v. FPC, 247 F.2d 159 (5th Cir); Narragansett 
Electric Co. v. Kennelly, supra, 143 A.2d at 720; Public Service Co. of 
New Hampshire v. State, 102 N.H. 157, 153 A.2d 801, 806; Central Maine 
Power Co. v. Public Util. Comm'n, 156 Me. 295, 163 A.2d 762, 784. And 
in Central Maine Power Co. v. Public Util. Comm'n, 150 Me, 257, 109 
A.2d 512, 521, income tax accruals were held to provide working capital 
needs entirely, so that no allowance in the rate base was appropriate. 
Accord, Chesapeake & Potomac Tel. Co. v. Public Service Comm'n, 201 
Md. 170, 93 A.2d 249, 255-6. 


B. Prepayment of Freight Charges Affecting the Working 
Capital Allowance 
In the instant case the very tariffs under investigation require 
freight charges to be prepaid, and the carrier's witnesses acknowledged 
that such charges must in fact be prepaid (JA 63, 75, 80). Therefore, 
the shippers supply their funds to the carrier in advance of the perform- 
ance of the transportation service — ahead of the time the carrier can be 


\ 
said to incur expenses for performance of such service. Those prepay- 


ments of freight -— mandatory under the tariffs — constitute a fund re- 
ceived in advance of the time in which the carrier must pay correspond- 
ing obligations. There was no occasion, therefore, for the carrier to ad- 
vance its own funds to meet expenses in connection with the performance 
of such service. Petitioner pressed this point upon both the Examiner 
and the Commission, but neither referred to it in their respective deci- 
sions. The Commission simply referred to its decision in Atlantic-Gulf/ 


Puerto Rico, supra, in which it allowed as working capital an amount 


30 


equal to one round voyage expense for each ship in the service, and 
stated, "Applying the same measure here * * * we find the fair and rea- 
sonable allowance for working capital to be $1,118,524" (JA 11). This 
scarcely amounts to a finding explained by reasons and resting on sub- 
stantial evidence. It is simply a conclusion stated without reasons. 
Anglo-Canadian Shipping Co. v. Federal Maritime Comm'n, supra (310 
F.2d at 617). As such it is "action not based on facts or reason" and is 
arbitrary. Mississippi River Fuel Corp. v. FPC, supra (163 F.2d at 
439). This is a material issue and the Commission's decision fails to 
make the basis of its action reasonably clear. Hence, it must fall. 
Commonwealth of Puerto Rico v. Federal Maritime Board, 110 App. 
D.C. 17, 288 F.2d 419; Radio Station KFH Co. v. FCC, 101 App. D.C. 
164, 247 F.2d 570. 


The Commission's report in the Puerto Rico case does not supply 
the "suitably complete statement" of its reasons for its action on work- 
ing capital required by Spiegel v. Public Util. Comm’ ‘a, 96 App. D.C. 307, 
226 F.2d 29, 33. The Court can take judicial notice of the fact that Puerto 
Rico is 1,000 miles from the United States mainland (see 6 F.M.B. 14, 
21), while Guam is 5,200 miles from the nearest United States mainland 
(JA 43). Even assuming, arguendo, no prepayment of freight, the average 
elapsed time for a round voyage in the Puerto Rico trade would be far 
different than in the Guam trade. Working capital requirements in the 
one trade are hardly a guide for the needs of the other. In failing to rule 
on petitioner's contention that "no amount [should be] added to the rate 
base for working capital because the carrier is provided with working 
capital by the shipping public, not its investors, and in advance of incur- 
ring expense for performance of the transportation services in question" 
(JA 43), the Commission simply ignored a material factor relevant to its 


regulatory duties. Michigan Consolidated Gas Co. v. FPC, 108 App. D.C. 
409, 431, 283 F.2d 204, 226. 


Moreover, the Commission's decision here is not even faithful to 
the general principles it recited in its Puerto Rico decision. There the 
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Commission referred to the nature of working capital — to fill the time 
lag between carrier payment of expenses and customer payment for serv- 
ices, and then referred to the fact present there, as here, that the tariff 
under investigation specified that freight must be prepaid. After so say- 
ing, the Commission concluded that "There would appear to be, there- 
fore, no substantial lag between payment of expenses and receipt of rev- 
enues." (Report of the Commission in Docket 807, Feb. 4, 1962, p. 26) 
The only proper conclusion to be drawn from that finding was that no 
working capital allowance was appropriate in the rate base. Inexplicably, 
however, the Commission stated, ''To the extent there is any lag,""a 
working capital allowance of one round voyage expense of each vessel in 
the service "is ample to take care of the carrier's needs." (Ibid., p. 27) 
This statement amounts to an allowance of working capital not to meet 

a demonstrated need, but, on the contrary, in the face of la demonstrated 
lack of need, simply in case there might be a need. It is not a finding 
based on substantial evidence, but rather a finding based on speculation. 
In that case the only exception to the Examiner's finding of such a work- 
ing capital allowance was made by the Conference representing the in- 
terested carriers, and the Commission's ruling was defensive, turning 
down a Conference claim for an even greater allowance. The working 
capital allowance made amounted in the aggregate to $1,833,100 out of a 
rate base of $13,433,339 (Ibid., p. 27, 28), or only 13 per cent of the rate 
base. The Commission's application of that formula to Guam, however, 
results in a working capital allowance of $1,118,524 on a total rate base 
[as seen by the Commission] of $2,335,340, or 48 per cent of the rate 
base. Can it be said, reasonably, that nearly half of the rate base should 
be provided on the chance that there may be a lag between receipts and 
expenses, notwithstanding prepayment of all charges? The Commission's 
error lies in assuming that a fixed formula can be made applicable gen- 
erally to the working capital determination of different carriers perform- 
ing regulated services in different trades and under differing circum- 
stances. On the contrary, fixation of the amount of working capital pru- 


dently invested in the regulated service depends on the factual 
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circumstances in each case. Central Maine Power Co. v. Public Util. 
Comm'n, supra (163 A.2d at 784). 


In view of (1) the acceptance by the Commission in Puerto Rico 
of the general principle of the working capital allowance as simply funds 
to meet the lag between expenses and revenues, and (2) the fact that pre- 
payment of freight charges substantially eliminates such a lag, the Com- 
mission's conclusion that nevertheless a working capital allowance will 
be made equal to nearly half of the rate base is in direct contradiction 
of the rule the Commission is purporting to follow and is, on its face, 
an arbitrary and capricious act. To require the people of Guam to pay 
freight rates sufficient to pay a return to the carrier on such an incre- 
ment in the rate base is unfairly and unjustly to burden them with fic- 
titious values that force them to pay windfall profits to the carrier. 
Without reason, without facts — in defiance of the principle involved — 
in defiance of the effect of prepayment of charges under that rule which 
it recognizes to be proper — the Commission makes a finding which on 
its face is unjust and unreasonable. The Commission simply applied 
arbitrarily an arbitrary formula, with invalid results. Trunkline Gas 
Co. v. FPC, supra (247 F.2d at 165); Mississippi River Fuel Corp. v. 
FPC, supra; Commonwealth of Puerto Rico v. Federal Maritime Board, 


supra; Anglo-Canadian Shipping Co. v. Federal Maritime Comm'n, supra. 
Supra, Angio-Canadian Shipping Co. —— me -Omm'n, supra 


C. Net Current Assets As the Measure of Working Capital 


Assuming, arguendo, that some allowance of working capital may 
be proper, the Commission was required to consider the appropriate- 


ness of an allowance based on net current assets. This was the carrier's 
own measure of working capital (JA 69). It has been an alternative basis 
for working capital determinations in the maritime jurisdiction preceding 
that of the present Commission. See G.O. 31, Federal Maritime Board, 
46 C.F.R. §286.3(a)(1); General Increases in Hawaiian Rates, 5 F.M.B. 
347; General Increases in Alaskan Rates, 5 F.M.B. 486. G.O. 31, and 

its predecessor, G.O. 71, were promulgated in connection with the 
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recapture provision of Sec. 606(5) of the Merchant Marine Act of 1936, 
as Amended, 49 Stat. 1985, 2004, 46 U.S.C. §1101, 1176. | See Federal 
Maritime Board, Maritime Administration Decision S-66, Sept. 17, 1952, 
Capital Necessarily Employed — General Order 71. Under that Act the 
former Maritime Commission (and its successors in jurisdiction) was 
required to define the term "capital necessarily employed in the busi- 
ness" in order to make operative the recapture provision of the Act re- 
quiring subsidized ship operators at the end of so-called ten-year re- 
capture periods to pay back one-half of their net profits on subsidized 
vessels in excess of 10 per cent per annum upon the operator's "capital 
investment necessarily employed" in the operation of the subsidized ves- 


sels and services. 


The former Commission's regulations pertaining to the recapture 
provision of the Act, and its definition of "capital necessarily employed 
in the business," pertained only to the operations of the ship companies 


under operating differential subsidy agreements with the Government. 


They had no force or effect as law with respect to unsubsidized opera- 
tions. Nevertheless, the concept "capital necessarily employed in the 
business," which Section 607(d) of the Act empowered the former Com- 
mission to define, is so similar to the concept of the "money prudently 
invested in the properties and equipment utilized" in the business [the 
rate base concept used in determining whether rates are "just and rea- 
sonable"; see City of Detroit v. FPC, supra; FPC v. Hope Natural Gas. 
Co., supra (320 U.S. at 605)] that the present Commission's predecessor 
in jurisdiction turned to the definition of "working capitai” in G.O. 71 and 
G.O. 31 in rate regulation cases. See, e.g., General Increases in Hawai- 
ian Rates, supra at 350; General Increases in Alaskan Rates, supra at 
500. 


G.O. 71 and its successor, G.O. 31, provided for a basic working 


capital computation which yielded essentially "net current assets"; i.e., 
the excess of current assets over current liabilities. Because of the 


special circumstances affecting the subsidized operations after World 
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War II, characterized by the Federal Maritime Board as "long on cash, 
short on ships" [Decision S-66, supra, 4 F.M.B. at 649], it was thought 
desirable to place some "ceiling" on the working capital includable in 
"capital necessarily employed in the business." Thus, General Orders 
71 and 31 (2d Rev.) provide that if the net current asset determination 
[Limitation 3] exceeds the average of one round voyage expense for each 
vessel in the service [Limitation 4 ], the latter becomes a ceiling on the 
working capital component of "capital necessarily employed in the busi- 
ness." [See 46 C.F.R. § 286.3(a)(2), Limitations (3) and (4).] That is 
the only significance of Limitation 4-— asa Ceiling on working capital 
determined as net current assets. 


Inexplicably shortly prior to the creation of the present Commis- 
sion, its predecessor in jurisdiction held that as applied to unsubsidized 


services, Limitation 4 would become a floor under working capital deter- 
minations. Atlantic-Gulf/Puerto RicoGeneral Rate Increase, supra at 36. 


Under the hard facts of that case Limitation 3 gave a negative figure; 
hence, Limitation 4 was used. The practical necessity of ignoring Limi- 
tation 3 in that case gave rise to the elimination of Limitation 3 altogether 
in subsequent cases. "Hard facts make bad law" was never more clearly 
exemplified. 


The present Commission, studiously avoiding any reference to G.O. 
31, has taken the Puerto Rico precedent as its inflexible rule though the 
factual situation which occasioned its use there has not been repeated. 
See Commission decisions in the latest Puerto Rico decision, Docket 807 
(Feb. 1, 1962) at pp. 26, 27; the instant (Guam) case, Docket 901 (Oct. 23, 
1962); Alaskan rates, Docket 881 (May 6, 1963), p. 24; Hawaiian rates, 
Docket 869 (June 28, 1962), p. 39. 


So the Commission's working capital ruling here represents simply 
blind adherence to a position taken in another case where the circum- 
stances and facts were as different from those here as night to day. The 
determination in the instant case of working capital on the basis of aver- 
age round voyage expense for the vessels in the trade [Limitation 4 by 
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any other name] ignores the original purpose of such a formula asa 
ceiling within the net current asset measurement; ignores the erroneous 
inflation of the rate base which such a formula necessarily causes ina 
trade serving a far-distant territory [voyage expenses are, after all,a 
function of distance]; ignores prepayment of freight charges; ignores 

the necessity for the working capital component to hew to the line limit- 
ing any part of the rate base — not exceed the capital in fact prudently in- 
vested in the business. It may be that the balance sheet position (net cur- 
rent assets) is only one material factor ideally to be considered in deter- 
mining working capital allowance. See City of Pittsburgh v. Pennsylvania 
Public Util. Comm'n, 370 Pa. 305, 309-312, 88 A.2d 59, 61-63. The im- 
portant point here is that the prepayment provision of the tariffs, the bal- 
ance sheet position (net current assets) as of June 30, 1960, and the testi- 
mony of the carrier's Treasurer as to his practice in deter mining work- 
ing capital on the basis of net current assets (JA 69), constitute the only 
substantial evidence of record which could validly support a finding of 


the amount of working capital includable in the rate base. 
| 


The carrier's rate base exhibit (JA 91) is merely a computation 
made under G.O. 31, Limitation 4 (JA 43). The only evidence of record 
offered by the carrier on the need for working capital is the testimony of 
its Treasurer to the effect that working capital was needed to replenish 
losses in the Guam service, and the amount so needed would be the aver- 
age of such losses (JA 65, 66). When pressed by carrier's counsel for 
"other working capital needs" the Treasurer referred to the need to earn 
a return on investment in order that vessels and equipment could be re- 
placed, and mortgage obligations on the vessels met (JA 65, 66). This, 
of course, has nothing to do with working capital, which is the sum need- 
ed to meet the cash needs generated by lags between payment by the car- 
rier of expenses and receipt of payments for services. Alabama-Tennes- 
see Natural Gas Co. v. FPC, supra. There is not a scintilla of evidence 
in the record to establish such a lag. The Commission's finding of work- 


ing capital allowance is, therefore, wholly lacking in support in the record, 
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as well as being contrary to the facts of record regarding prepayment 

of freight, and the carrier's measurement of working capital by net cur- 
rent assets. As in City of Pittsburgh v. Pennsylvania Public Util. Comm'n, 
supra, the Commission, in making its working capital allowance here, "has 
arbitrarily ignored material and undisputed evidence, misconstrued the 
facts and misapplied the law." (88 A.2d at 64). 


D. Use of Voyage Expense Prorate to Allocate Working 
Capital 

The carrier allocated its claimed allowance for working capital be- 
tween the foreign and domestic legs on the revenue ton mile prorate (JA 
100). The Examiner accepted the carrier's computation and its alloca- 
tion, and further distributed it within the domestic leg to commercial 
cargo including bulk cement. Thus he derived $940,384 for working capi- 
tal (JA 31, 32). 


No party excepted to the use of the revenue ton mile prorate. The 
Commission sua sponte shifted to the voyage expense prorate, stating 
that since working capital was the fund from which voyage expenses are 
paid, "such expenses are the most accurate measure of the employment 
of working capital" (JA 11). That statement is clearly erroneous, Work- 
ing capital is not the fund out of which expenses are paid — it is a fund to 
cover the lag, if any, in payment of expenses ahead of receipt of revenues. 


In a case where there were such a lag, working capital would tend 
to accomplish something more directly related to the shipping public 
which is forced to pay a return on it; namely, the movement of cargo 
through the payment in part of those particular expenses (be they vessel 
expense, administrative port expense, or what not) that might fall due in 
a period when transportation service is being accorded the cargo before 
payment of the freight charges. The extent to which each Class of cargo 
benefits from this service is to be measured most directly by the reve- 


nue ton mile [i.e., the amount of cargo times the distance transported] 


prorate. Since the burden of the working capital allowance falls on 


37 


shippers by virtue of being included in the rate base, relative benefit to 


each class of shipper, not expense to the carrier, ought to be the test. 


Therefore, on the grounds that (1) the Commission misconceived 
the very nature of working capital in attempting to explain its shift in 
allocation factor and (2) the prorate principle followed by the Examiner 
was reasonable and cannot be changed by the Commission absent excep- 
tions and proof of error by the Examiner, the Commission's use of voy- 
age expense prorate is improper and should be overruled. There is noth- 
ing in the Commission's brief comment which shows how working capital 
needs might vary with changes in voyage expenses, or whether there 
would be any correlation at all. Working capital needs properly consid- 
ered would vary in harmony with the lags occurring between payment of 
expenses of all types incurred in providing the service and receipt of 
revenue therefor. These lags may pulse at the same ora different rate 
than the voyage expenses in the trade. In short, working capital needs 
depend on one thing, and voyage expenses on another. The Commission's 
allocation principle should be overruled. Mississippi River Fuel Corp. 
v. FPC, supra (82 App. D.C. at 223-224, 163 F.2d at 448-449). 


I. 


THE COMMISSION ERRED IN ITS FINDING OF THE CARRIER'S 
RATE BASE DURING THE SIX MONTHS OF 1960 ON WHICH THE 
TEST YEAR PROJECTIONS WERE BASED, BY FAILING TO 
EXCLUDE PROPERTY USED BY THE CARRIER IN TRANSPORTING 


BULK CEMENT AT SPECIAL PRIVATE (NONTARIFF) RATES 

Evidence of record shows that PFEL's ships in the Guam trade 
transported both foreign and domestic leg cargoes, and within the latter 
class, they carried four categories of cargo: (1) military cargo [trans- 
ported at nontariff rates pursuant to special contract between the carrier 
and the Military Sea Transportation Service (JA 40)]; (2) household goods 
of military dependents [transported at nontariff rates pursuant to an in- 
formal contract between the carrier and private van lines (JA 61, 62, 80)]; 
(3) bulk cement [transported at nontariff private special contract rates 
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granted by PFEL to Permanente Cement Company to help it meet com- 
petition from Japan (JA 61, TT, 78, 86, 87)]; and (4) commercial cargo 

eae lal Cargo 
transported at the tariff rates in PFEL's Guam Freight Tariff No. 1. 
—— eet ett rates 


PFEL made no effort in the financial exhibits tendered as part of 
its case to segregate revenue or expenses attributable solely to the 
transportation of cargo at the tariff rates (JA 61). It combined commer- 
cial cargo transported under the tariff with household goods of military 
dependents and bulk cement as “commercial,” and allocated revenues 
and expenses within the domestic leg between such "commercial" cargo 
and military cargo. Its rate base exhibit (JA 91) did not even effect that 
limited segregation (JA 63). APL, on the other hand, recognizing the 
necessity of segregating tariff from nontariff Cargo in order to determine 
whether the tariff rates are reasonable, isolated commercial cargo mov- 
ing at tariff rates in its financial exhibits (JA 78, 79, 80). APL's ships 
carried each of the above classes of cargo, except bulk cement (JA 78, 
79, 80). 


On Guam's motion, the Hearing Examiner required PFEL to sep- 
arate revenues and expenses for the four Classes of cargo in the domes- 
tic leg (JA 49, 132, 133). 


The Government of Guam and Public Counsel of the Federal Mari- 
time Board insisted before the Examiner that the justness and reason- 
ableness of the rates in the tariffs under investigation had to be deter- 
mined solely with reference to rate base values and revenues and ex- 
pense data limited by appropriate segregation to cargo transported un- 
der the tariff. The Examiner sustained that contention as to military 
household goods and military cargoes, stating that "no valid reason ex- 
ists for requiring commercial shippers, receivers or the general public 
in Guam to subsidize in any degree the carriage of government traffic" 
(JA 22,23). He ruled contrarywise on bulk cement on the ground that 
its "transportation has been performed under a tariff rate, subject to 


regulation, since June 21, 1960." There is no evidence of record to sup- 
Ot recor to Sup- 


port that statement. It is apparently based on a statement appearing in 
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PFEL's Reply Brief before the Examiner (p. 6), citing R. 611-612, 1520 


(JA 43). Those references contain no support for the Examiner" s state- 
ment. At R. 1520 appears the following, directed to PFEL's witness 
Lynch: 
"Q. Do you know whether the bulk cement is moving under 
Guam freight tariff No. 2 now? 
"A, At the present time, the rate that is being moved within 
the contract areas coincides with the rate that appears 
in Guam Tariff No. 2, the $8 long ton.” 
The meaning of that testimony is obscure at best. It probably means 
only that in Tariff No. 2 effective April 29, 1960, PFEL set out the $8 
rate it had provided in its private contract with Permanente [see JA 118, 
125]. No cement was transported at that rate in the voyages terminated 
in the first 6 months of 1960 [see JA 43]. Significantly, PFEL's projec- 
tion of cargo movement on and after June 30, 1960, contains no bulk ce- 
ment (JA 41, 42, 53, 54). 


The Commission noted that "military freight and military house- 
hold goods are carried for the United States Government at special con- 
tract rates" and held that, "Neither the private commercial shippers 
nor the people of Guam should pay any part of PFEL's expense for such 
service or for any return on the property PFEL devoted to such carriage" 
(JA 7). It drew a distinction between such cargo and bulk cement because 
"PFEL's tariffs contain a rate for the carriage of cement in bulk, which 
rate is available to all commercial shippers"(JA 8). That ruling misses 
the point entirely. The bulk cement movement included iin the revenue 


and expense data on which the test year projection is based moved at a 
low private rate not available to any other shipper at the time of the 
movement. All of the cargo which moved under the MSTS special con- 
tract for the military, and the informal contract with the private van 
lines, was covered by tariff provisions in PFEL's tariff. 


The fact is such cargo moved not under such tariff rates, but under 


the special contract rates available only to the military and the private 
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van lines. And so the bulk cement moved, not because of a tariff pro- 
vision for bulk cement at a higher rate, but because of a special contract 
rate granted to one shipper so it could compete with Japanese cement 
(JA 77, 78, 118, 125). The revenue and expense data pertaining to that 
movement show it was grossly noncompensatory (JA 132, 133), and the 
carrier's testimony and exhibits show it is nonrecurring in nature (JA 
41, 42, 53, 54, 76, 77, 86). In point of fact it, like the "informal" mili- 
tary household goods rate, was illegal since it was a clear departure 
from the rate published in the carrier's tariff, which the carrier was 


bound to charge and shippers were bound to pay. Prince Line, Ltd. v. 


American Paper Exports, Inc., 45 F.2d 242, aff'd, 55 F.2d 1053 (2d Cir.); 


Compania Anonima Venezolana de Navegacion v. A. J. Perez Export Co., 
303 F.2d 692 (5th Cir.). There is no rational basis for distinguishing be- 
tween the cargo movement under the bulk cement special contract rate, 
which the Commission declined to treat for what it was — a nontariff 
movement, and the cargo movement under the military household goods 
special contract rate, which it did. 


It could hardly be sustained that PFEL's purpose in granting the 
special rate to enable the favored shipper to compete with Japanese ce- 
ment supplies a footing for the movement wherein the heavy losses in- 
curred by the carrier in thus accommodating the shipper (see JA 132, 
133) should be paid by the people of Guam through an inflated rate of re- 
turn. [See Pennsylvania R.R. v. United States, 199 F. Supp. 586 (E.D. 
Pa.), holding that a regulatory commission's orders affecting freight 
rates must be based on transportation considerations, disregarding the 
demands of shippers for protection from competition, foreign or do- 
mestic, or for unlimited markets. ] 


The revenue and expense data applicable to the illegal bulk cement 
movement (JA 132, 133), allocated under the prorate factors accepted by 
both the Examiner and the Commission to be appropriate for segregation 
of tariff and nontariff services in the trade [the Examiner and the Com- 
mission based their revenue and expense data on Ex. 132 (JA 133), with 
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| 
adjustments not material to allocation principles], show such an over- 
whelming loss (see Table, p. 17 supra) that the effect of'their refusal 
to segregate bulk cement in testing the reasonableness of the tariff rates 
is starkly clear. The bulk cement losses serve to scale down the profits 
in the trade toward the zone of reasonableness. Here, as in Capital 
Transit Co. v. Public Util. Comm'n, 93 App. D.C. 194, 201-202, 213 F.2d 
176, 183-184, | 
"The basic problem is whether rates fixed by the Commis- 

sion * * * are on a higher level than they reasonably and 

justly should be due to other services not bearing their fair 

share of revenues, * * *. * * * when the problem lies 

across jurisdictional lines and is not solved by the permis- 

sible formulae of allocating as between jurisdictions either 

properties, costs and revenues, or costs and revenues, the 

method which is adopted must be rationally manifested in 

findings and conclusions, the former grounded in evidence 

and the latter in evidence and reasoning which enable the 

court to support the * * * rates alone." 
Here the bulk cement, due to the noncompensatory nature of the private 
rate, does not provide revenues adequate to cover the expense of its 
transportation. Inclusion of this cargo in the projection for the test 
year — contrary to the facts previously cited — leads to rates higher 
than reasonably and justly are due the carrier for the cargoes which 
have moved and which the carrier itself predicts will move under the 
tariff. Here the problem can be solved by recognizing the bulk cement 
movement for what it was — a one-time movement not to be repeated in 
the future which moved at all only because of the special rate granted 
in a clear departure from the tariff. Allocation is required, and the 
permissible formulae adopted by the Examiner and the Commission for 
segregation of the military cargo and military household goods from 
commercial cargo plus cement should be applied to prune away the ce- 
ment. Only then may a proper determination be made of the value of 
property devoted to the performance of the tariff service under the in- 
creased rates and the return on that rate base which may be anticipated 


from the performance of the service defined by the tariffs, as projected 
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by the carrier for the test year. The Table set forth at p. 15 above 
makes such a segregation of rate base components. It was error for 
the Commission to fail to make such a segregation. Its stated reason 
for refusing to do so is contrary to the facts, as explained above. Its 
refusal to do so is contrary to the basic requirement of rate regulation 
law that only that property actually devoted to the performance of sery- 
ices under the tariffs being investigated, and the revenues and expenses 
incident to such performance be considered in determining if the rate of 
return produced by the tariffs is just and reasonable. Washington Gas 
Light Co. v. Baker, 88 App. D.C. 115, 188 F.2d 11, cert. den., 340 U.S. 
952. 


IV. 


THE COMMISSION ERRED IN ITS DETERMINATION OF THE 
RETURN WHICH THE TARIFFS UNDER INVESTIGATION WOULD 
PRODUCE BY FAILING TO EXCLUDE THE REVENUES AND 
EXPENSES ATTRIBUTABLE TO THE TRANSPORTATION OF 


BULK CEMENT AT SPECIAL PRIVATE (NONTARIFF) RATES 


For the reasons developed in Part II of the Argument, above, the 


Commission's failure to treat the transportation of bulk cement in the 
same way it did other categories of cargo transported at special con- 
tract rates invalidates its determination of the carrier's expected re- 
turn under the tariffs being investigated. As shown in the tabulation at 

p. 17 above, the segregation of revenues and expenses pertaining to bulk 
cement, segregated from tariff cargo under the same allocation principles 
accepted by the Examiner and the Commission for other nontariff classes 
of cargo, profoundly influences the net return of the carrier from the in- 
creased tariffs. 


As the table shows, segregation is required in order to prevent 
the enormous losses involved in the transportation of bulk cement from 
wiping out the major part of the profits which the tariffs can be expected 
to generate. The failure of the Commission to make such a segregation 
was error. Its finding that bulk cement is part of the tariff service in 
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the face of the evidence that the movement occurred only because of the 


grant of the special contract rate, has no support in the evidence, and 
indeed is contrary to the evidence. Its acceptance of the carrier's ac- 
tion in belatedly raising the contract rate to the dignity of a tariff rate 

by amendment of the tariff, filed after the investigation below was or- 
dered, and after the cement movement was finished, as converting the 
nontariff movement into a tariff movement for incorporation into the 

data for use in evaluating the legality of the tariff rates, is arbitrary, 
capricious, and totally at odds with the realities of the situation. Such 
exaltation of form over substance cannot supply the reasoned findings 
and analysis required for valid action. See Burlington Truck Lines v. 
United States, U.S.___—, 9 L. Ed. 2d 207, 215. Nor can the Com- 
mission's failure to give weight to the decisive effect of the grossly 
noncompensatory nature of the cement rate, public or private, be ex- 
cused. The Commission's expert discretion is large but not absolute. 

If it fails, as it did here, to consider the public interest aspect of PFEL's 
eleventh hour legitimization of the cement rate, and the preclusive effect 
of that rate's grossly noncompensatory nature on the rate of return of the 
tariffs in the service under investigation, the Court should order their 


consideration. Michigan Consolidated Gas Co. v. FPC, supra. 


Vv. 


THE COMMISSION ERRED IN DETERMINING COST OF SERVICE 

BY USING THE VOYAGE EXPENSE PRORATE WHICH UNFAIRLY 

INCREASED THE ADMINISTRATIVE OVERHEAD ALLOCATED TO 

THE REGULATED SERVICE BECAUSE OF FACTORS UNCONNECTED 

WITH THAT SERVICE 

From 1957 to 1960, the amount of administrative pectend charged 
by PFEL to its unsubsidized service increased by more than $400,000, 
| 

or 47% (see Table, p. 19, supra). Its total revenues during this period 
declined: in the subsidized service, from about $32 million in 1957, to 
less than $25 million in 1959, to about $25 million in 1960 (derived by 


doubling the 6 months' figure); in the unsubsidized service, showing 
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about a 14% change, at $9.2 million in 1957 to about $10.5 million in 
1960 (taken at twice the 6 months’ figure (JA 44)). 


This 47% increase in administrative overhead charged to the un- 
subsidized service, 1957-1960, compared with only a 14% increase in 
revenue in that service during the period, resulted from the use subse- 
quent to 1957 of the vessel expense prorate to allocate overhead between 
the subsidized and unsubsidized service (JA 54, 55, 64, 69). It did not 
represent any increased amount of attention given the unsubsidized serv- 
ice by PFEL personnel (JA 67). In fact, no new personnel had been hired 
specifically for the unsubsidized service in the two years preceding the 
hearing (JA 67). Salaries of officers and employees are the largest part 
of administrative overhead, and 70% of this is concentrated in PFEL's 
San Francisco office (JA 81). The largest number of employees is in the 
Finance and Accounting Departments, whose large size is due to the 
necessities of subsidy accounting (JA 81, 82, 83). In the Sales Depart- 
ment, whose expense is also part of administrative overhead, the greater 
part of the effort is in the subsidized trade where the competition is great- 
er than in the carrier's preserve in the Guam trade (JA 83). 


PFEL's officials admitted that the use of the voyage expense pro- 
rate resulted in the "transfer of an ever larger amount of overhead to 
the unsubsidized service" (JA 54, 55, 67, 70, 71, 75, 76); that it is not an 
equitable allocation (JA 67); and that if some more equitable allocation 
principle had been used, the overhead transferred back to the subsidized 
service could readily have been absorbed by the carrier's profits in the 
subsidized service (JA 67, 68). PFEL has consistently been in a recap- 
ture position, which means that its profits in the subsidized operation 
have annually been in excess of 10% of the capital necessarily employed 
in the subsidized business (JA 64, 65). Notwithstanding the administrative 
overhead inequities to the Guam trade, PFEL has never attempted to al- 
locate parts of the overhead directly to the distinctive activities which 
exist primarily to serve the needs of the subsidized service (JA 83, 84). 
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When PFEL belatedly got around in 1959 to making a study of how 
to lift this unfair burden from the unsubsidized service, it found that a 
simple reorganization of that service for operation in a subsidiary would 
have avoided the impact on the unsubsidized service of the rigors of sub- 
sidy accounting, and saved PFEL nearly $500,000 per annum in the un- 
subsidized service (JA 67, 68, 70, 71, 107). This action was never taken, 
however. The study establishes, however, that an overhead burden of 
about $500,000 per year rested on the Guam trade simply as an accom- 
modation of the necessities of the carrier's subsidized service. The 
people of Guam should not be required to absorb this burden through in- 
flated rates in the unsubsidized service. 


Finally, in 1960 PFEL awoke from its lethargy and set about to ef- 
fect savings in the carrier's administrative expense. Its target was for 
a reduction of from $500,000 to $600,000 through reductions in salaries 
and by reduction of staff (JA 64), but as translated into ultimate savings 
in the domestic leg of the Guam Trade, administrative overhead savings 
are projected by the carrier of only $20,000 per annum (JA 103). The 
problem remains essentially the same as in the beginning — the voyage 


expense prorate is inequitable to the Guam trade. 


The Examiner justified the use of the voyage expense prorate by 


the fact that it is called for in subsidy accounting, G.O. 31, 2d Revision. 
He ignored completely the fact that the General Order provides for ex- 
ceptions to its provisions where such is "essential to the production of a 
fair and reasonable result.” [Title 46 C.F.R., §286.4(c)] As applied to 
its domain of subsidy accounting, G.O. 31 thus invites departures from 
its-rules in the interest of fairness. When applied as a guide to rate regu- 
lation accounting, a fortiori the General Order commands such a depar- 
ture, for the latter is unequivocably directed to the determination of fair- 
ness. The Examiner not only ignored this salient feature of the General 
Order; he likewise ignored the uncontradicted evidence of record of the 
unfairness of the application of the voyage expense prorate to the regu- 
lated trade. | 
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The Commission foreswore any reliance on G.O. 31, stating simply 


"Overhead expenses should be allocated on the basis of voyage expense. 
They should follow the expense to which they relate" (JA 7). If the rec- 
ord in this case establishes anything, it shows without contradiction that 
the increasing overhead expense which has been transferred to the un- 
subsidized service (and, hence, to the regulated trade) is not an expres- 
sion of increasing administrative effort for the trade, but simply the 
vicarious residue of overhead allocation required for the subsidized 
service, relentlessly squeezed out of that highly profitable operation as 
a result of a reduction in the number of vessels in the subsidized fleet 
(JA 66) through the replacement of obsolete vessels with the modern, 
more efficient Mariners (JA 71, 72, 73). So the administrative overhead 
didn't "follow" voyage expense in the regulated trade. It was thrust upon 
the trade essentially to benefit the subsidized trade and without regard 
to a continuation of the respective levels of administrative effort to the 
subsidized and unsubsidized services which had existed before the trans- 
fer was set in motion by events originating outside of the unsubsidized 
trade. 


The Commission cites as authority for its voyage expense prorate 
ruling, its decision in the Hawaiian General Increase in Rates, Dockets 
869, 935, and 941, decided June 28, 1962. But its decision there was 
made in the context of turning down the discredited revenue prorate [see 
Simpson v. Shepard, 230 U.S. 352, 461] as a principle for allocating ad- 
ministrative expenses between passenger and freighter service. The 
considerations involved in separating expenses applicable to those 
Classes of traffic are surely inappropriate to those involved in separat- 
ing expenses of subsidized from nonsubsidized freight service under the 
unique circumstances of the instant case where replacement of the sub- 
sidized fleet with modern vessels sharply affected voyage expenses as 
generated by those vessels in comparison with the obsolete World War 
I vessels left in the unsubsidized trade (JA 59, 60, 66, 67, 71, 72, 73, 
76). 


47 


The Commission failed to find any facts which could permit a prop- 
er analysis of the appropriateness of the voyage expense prorate in seg- 
regating cost of service data of the regulated service so that a fair de- 
termination of the justness and reasonableness of the rates could be 
made. Its acceptance of that prorate is contrary to the evidence. Its re- 
liance on the Hawaiian case precedent, where passenger vs. freight serv- 
ices and the appropriateness of the revenue prorate were involved, is in- 
apposite to the subsidized vs. unsubsidized freight and revenue ton mile 
prorate issues here presented. [PFEL's primary allocation principles, 
Ex. 12 (JA 96), stated that overhead was allocated to the domestic leg on 
the revenue ton mile prorate. (See also JA 53, 62, 63). This method was 
not followed, however, in Ex. 132 (JA 133), which used the voyage expense 
prorate to allocate costs between the tariff and various classes of non- 
tariff cargo there presented. The Examiner used Ex. 132 as the primary 


base for his expense determinations, which, in turn, were accepted by the 
| 


Commission. ] 


The Commission has failed to solve the central problem in a case 
such as this, ''to allocate to each class of the business its fair share of 
the costs." Colorado Interstate Gas Co. v. FPC, 324 U.S, 581, 588; Simp- 
son v. Shepard (The Minnesota Rate Cases), 230 U.S. 352, 435; Smith v. 
Illinois Bell Tel. Co., 282 U.S. 133, 149, 151. | 


The Commission erred in not excluding from the administrative 
overhead charged to the tariff service a revenue ton mile|proration of 
the excessive overhead expense transferred to the unsubsidized service 
in 1960 in comparison with 1957 by operation of the voyage expense pro- 
rate. The total excessive overhead expense transferred to the unsubsi- 
dized service in 1960 was $402,078. The domestic leg portion [76.3% on 
the revenue ton mile prorate] is $306,786; within the domestic leg, the 


excessive overhead allocated to commercial cargo including bulk cement 
[52.7% of the domestic leg] is $161,676; and to the tariff category com- 
mercial cargo [i.e., excluding bulk cement: 38.3% of the domestic leg], 
$117,499. When this excessive overhead is removed from the cost data 
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pertinent to the tariff service under investigation (see Table, page 17 
supra), the net profit after taxes is increased to $404,584. 


VI. 


THE COMMISSION ERRED IN FINDING THAT THE TARIFFS 
UNDER INVESTIGATION ARE LAWFUL, JUST, AND REASONABLE 
I ————— ne ASN INES DLE 


When the errors committed by the Commission are corrected, the 
evidence of record shows that the tariffs under investigation will produce 
a net profit after Federal income tax of $404,583 on a rate base of 
$1,057,652, for a rate of return of 38.2 per cent. This is unlawful, un- 
just, and unreasonable by any test. 


CONCLUSION 


The Commission's Report and Order of October 23, 1962, should 
be set aside and the proceeding remanded to the Commission with in- 
structions to cancel the effectiveness of the tariffs under investigation 
forthwith as unlawful, unjust, and unreasonable, and require all revenues 
collected above the rates which were in effect prior to the filing by the 
carriers of the two general rate increases under investigation to be ac- 
counted for and repaid by the carriers to the shippers. 


Respectfully submitted, 


EUGENE L. STEWART 
HUME & STEWART 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorney for the Government of Guam. 


May 20, 1963. 


1-A 
APPENDIX 


STATUTES INVOLVED 


The Judicial Review Act of 1950, §2, 64 Stat. 1129, as amended, 
5 U.S.C. §§ 1031, 1032: 


The court of appeals shall have exclusive jurisdiction 
to enjoin, set aside, suspend (in whole or in part), or to 
determine the validity of * * * such final orders of the 
Federal Maritime Board * * * entered under authority of 
the Shipping Act, 1916, as amended, and the Intercoastal 
Shipping Act, 1933, as amended, as are now subject to ju- 
dicial review pursuant to the provisions of section 830 of 
Title 46 * * *, 


The Judicial Review Act of 1950, § 4, 64 Stat. 1130, as amended, 
5 U.S.C. §$1031, 1034: 


Any party aggrieved by a final order reviewable un- 
der this chapter may, within sixty days after entry of such 
order, file in the court of appeals, wherein the venue as 
prescribed by section 1033 of this title lies, a peon to 
review such order. 


The Shipping Act, 1916, §18, 39 Stat. 735, as amended, 46 U.S.C. 
§§ 801, 817: 


That every common carrier by water in interstate 
commerce shall establish, observe, and enforce just and 
reasonable rates, fares, charges, classifications, and 
tariffs, and just and reasonable regulations and practices 
relating thereto * * *. 


* * * * * 


Whenever the board finds that any rate, fare, cere! 
classification, tariff, regulation, or practice, demanded, 
charged, collected, or observed by such carriers is unjust 
or unreasonable, it may determine, prescribe, and order 
enforced a just and reasonable maximum rate, fare} or 
charge, or a just and reasonable classification, tariff, regu- 
lation, or practice. 


2-A 


The Intercoastal Shipping Act, 1933, §3, 47 Stat. 1425, as amended, 
46 U.S.C. §§843, 845: 


Whenever there shall be filed with the board any sched- 
ule stating a new individual or joint rate, fare, or charge, 
or any new individual or joint Classification, or any new in- 
dividual or joint regulation or practice affecting any rate, 
fare or charge, the board shall have, and it is hereby given, 
authority, either upon complaint or upon its own initiative 
without complaint, and if it so orders without answer or 
other formal pleading by the interested carrier or carriers, 
but upon reasonable notice, to enter upon a hearing concern- 
ing the lawfulness of such rate, fare, charge, classification, 
regulation, or practice: * * *, 


* * cd * * 


At any hearing under this paragraph the burden of proof to 

show that the rate, fare, charge, classification, regulation, 

or practice is just and reasonable shall be upon the carrier 
or carriers. 


General Order 31, 2d Rev., Federal Maritime Board, 46 C.F.R. 
§§ 286.1, 286.3(a), 286.4(c): 


TITLE 46 — SHIPPING 
Chapter II - Federal Maritime Board Maritime Adminis- 


tration, Department of Commerce 


SUBCHAPTER C - REGULATIONS AFFECTING SUBSIDIZED 
VESSELS AND OPERATORS 


[General Order 31, 2d Rev. | 


PART 286 —- ESTABLISHMENT AND MAINTENANCE OF THE 
STATUTORY CAPITAL AND SPECIAL RESERVE FUNDS 
AND DETERMINATION OF "CAPITAL NECESSARILY 
EMPLOYED IN THE BUSINESS" AND "NET EARNINGS" 


* bd * * * 


§ 286.1 Order. 


Pursuant to the Merchant Marine Act, 1936, as amended, 
particularly section 607(d) thereof , the Maritime Administra- 
tion hereby adopts §§ 286.1 to 286.6 for the establishment and 
maintenance of the statutory Capital and Special Reserve 
Funds, * * *; and the determination of capital necessarily em- 
ployed in the business and net earnings for the purposes of 
applying the reserve and recapture provisions of Operating- 
Differential Subsidy Agreements, under the act (therein some- 
times referred to as the agreement), * * *, 


| 
| 
§286.3 Capital necessarily employed in the business. 


* 2 * * * 


(a) Fundamental basis. (1) Capital necessarily em- 
ployed in the business or capital investment necessarily 
employed in the operation of the subsidized vessels, serv- 
ices, routes, and lines (such terms hereinafter being re- 
ferred to as "capital employed") shall be determined upon 
the basis of the net worth reported by the operator in its 
balance sheet * * * adjusted as hereinafter peo a ou) ae 


(2) In determining capital employed, based on. ‘the net 
worth of the operator, certain limitations shall be applied 
as follows: 

* * * * * 

| 
LIMITATION (3) 
ADJUSTED WORKING CAPITAL | 


The excess, if any, of the balance of Adjusted Work- 
ing Capital of the operator and its wholly-owned subsidiary 
companies as of the balance sheet date, after interim ad- 
justments thereof, as provided in paragraph (d) of this sec- 
tion, and allocated to subsidized operations as provided in 
paragraph (e) of this section, over Limitation of Adjusted 
Working Capital in subsidized operations, as eoesce in 
Limitation (4), shall be deemed to be Capital Held in Re- 
serve in the business and shall not be taken into account in 
determining capital employed. 


For the purpose of applying this Limitation, neers 
Working Capital shall include only the following accounts 
defined in Part 282 of this chapter: 


Accounts 
100-199 Current assets (less reserves and provision 
(369) for accrued deposits in statutory reserve 
funds other than voluntary asnosits. which 
shall not be accrued for deposit). 
Unterminated voyage expense. 
Deferred charges (to operations and prepaid 
expenses. 


Current liabilities (excluding mortgage! notes— 
vessels, and other liabilities payable from 
statutory reserve funds). 

Advance ticket sales and deposits. 

Unterminated voyage revenue. 


* * * * * 
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LIMITATION (4) 
LIMITATION OF ADJUSTED WORKING CAPITAL 


Adjusted Working Capital as determined under Limita- 
tion (3) shall be allowed as capital employed to the extent 
of the Total Average Voyage Expenses employed in subsi- 
dized operations determined as follows: 


Average Voyage Expenses shall be determined on the 
basis of the actual expenses of operating and maintaining 
the subsidized vessels (excluding lay-up expense) for a 
period represented by the average length of time of all 
round voyages (excluding lay-up periods) calculated sepa- 
rately for each subsidized service (line). For the purposes 
of this Limitation, the term "line" shall be deemed to mean 
those described in Part I of the Operating-Differential Sub- 
sidy Agreement, or in instances where the routes or serv- 
ices described therein are not designated as lines, then the 
trade routes referred to in Part I of the Subsidy Agreement 
shall for such purposes be deemed to be lines: Provided, 
That in any event passenger services shall be deemed to be 
lines separate and distinct from freight services: And pro- 


vided further, That, in instances where unsubsidized ves- 


sels are operated in subsidized services and are subject to 
the reserve and recapture provisions of the agreement, they 
Shall not be considered as a separate category but shall be 
included with the subsidized vessels for the line involved. 


This determination shall be made in the following man- 
ner: 


First: By dividing the sum of such expenses for the 
accounting period involved applicable to the subsidized ves- 
sels in each such service (line) by the aggregate number of 
days (excluding lay-up days) consumed in all voyages of such 
vessels in each such service (line) terminating during such 
period; 


Second:| By multiplying the quotient thus obtained by 
the number of days (excluding lay-up days) in the average 
voyage in each such service (line); and 


Third: By multiplying the resulting product by the 
quotient of the total number of days (excluding lay-up days) 
consumed in voyages of subsidized vessels in each such 
service (line) terminating during the accounting period di- 
vided by the number of calendar days within the accounting 
period. 


* * * * * 


§ 286.4 Net earnings. 


* * * 


(c) Allocation between subsidized and unsubsidized 

activities. Where the operator engages in any other activi- 
ties in addition to the operation of the subsidized' ivessels, 
* * * the allocation of net earnings, subject to such excep- 
tions as the Maritime Administrator shall determine to be 
essential to the production of a fair and Peet result, 
shall be made as follows: 


* * * * * 


(9) (i) Where direct allocations are eapeacacable 
* * *, and except as otherwise provided in this section, in- 
come and expense * * * shall be allocated between subsi- 
dized and unsubsidized operations on the basis of! the rela- 
tion that the Vessel Operating and Maintenance Expenses 
incurred in subsidized and unsubsidized operations, sepa- 
rately * * * bears to the total of such expenses incurred 
in both subsidized and unsubsidized operations: cele 
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QUESTIONS PRESENTED 


The questions presented were framed by 


a "Stipulation" of the parties approved on | 
| 
April 1, 1963, and are correctly stated by | 


petitioners. 


SUBJECT INDEX 


COUNTERSTATEMENT OF THE CASE 
THE STATUTES INVOLVED 
ARGUMENT 
Introduction and Summary of Argument 


I. The Commission Made a Rational Choice 
in Selecting December 31, 1959, the 
End of the Calendar Year Preceding 
The Proposed Rate Increase, as the Date 
For Determining the Rate Base Value 
of the Vessels Devoted to the Regulated 
Service. 


The Commission's Inclusion in the Rate 
Base of an Allowance for Working 
Capital in an Amount Equal to the 
Expense of one Round Voyage per Vessel 
in the Guam Service was Proper. 


A. The One-round-trip-voyage Expense 
Measure Provides an Allowance 
Related to Ocean Carrier Needs. 


The Use of a Voyage Expense Prorate 
to Allocate Working Capital was 
Proper. 


III. The Commission's Treatment of Cement 
was Correct. 


IV. Administrative Overhead Expenses were 


Properly Allocated in Proportion to 
the Operating Expenses. 
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COPIED AAA SMP YETI Am cer / 
COUNTERSTASEMEND OF GIy 


The proceecing in this Cows was ins 


petition to review a final order of the Pederzl } 
mission) (established by Reorganization Plen Ne. 7 of 1961, Sec. 


Doc. No. 187, 87th Cong. Ist Sese.). (JA. 1) With its erder> the Gomvission 


entered cf record a written report of its investigation and hearing 

miming to be just, reasonable and lewfvl the increased freight rates im tare 
iffs filed by Pacific Far Best tine (FFEI) and by American Presidess Lice 
(APL), common carriers by water in interstate commerse, for the tr. sporta- 


tion of property between ports on the maizland of the United States ard in 


1 


the State of Hawaii and ports in Cram, the Mariana 
and Wake Island. (J.A. 5) The freight rates 
proceeding were those applicable to the comnodities named in PRED Cran 
Tariff No, 2 (FMB-F No. 2), APL Atlantic-Cuam Tariff No. 3 (FNB-F Ne. 8) 
and APL Pacific-Guam Tariff No. 5 (FMB-F No. 9) and PFEL Tariff No. 3 
(FMB-F No. 3), APL Atlantic-dvam Tariff No. h (FMB-F No. 10) and APY 
Pacific-Guam Tariff No. 5 (FMD-F No. 11). (J.A. 45) | 
The issues in the proceeding before the Commission wz 
basis of the data derived from the operations of PFSL as +h: 


nant" or "ratemicing carrier." 


traffic from West Coast ports to Cram and GQuwring the firs 
carried 87% of the revenue tons of non-military freight 
U. S. ports to Guam. 
The Commission ascertained she amount prudently inveg? od 
base property devoted to the performance of regulated sexriice 
book value of ships and other property and equipment as 
with the sole minor exception of $8,005 worth of “other 
consisting of two paint floats and some radar equipment 
valued as of June 30, 1960. (d.A. hh) 
In fixing the value of rate base property the Comission Geniled the sar 


rier's claims for the inclusion of several items of property having swistan- 


tial value: an wiused cement barge and a house located atiCvam, and dexied 


if 
PFEL's claim to the use of a market value in she Valvation of ships. 
The Cormission ascertained the amouzt allowable for siclzsion 2: 
| 
rate base as working capital by taking the average voyage expense for one 
i} 


round trip of each of PFEL's ships in the Guam s te «6 CS Commission's 


allowance represented a downward revision of $655,78 in the emount claimed 
by PFEL. (J.A. 11, 91) 

After other reductions in allowable expenses claimed by PEEL, the Com 
mission established the reasonableness of the rate of return produced by 
the proposed rates on the basis of the return on the value of the capital 
prudently invested in property necessarily required for the performance of 


common carrier service between Guam and the United States. Power Comm'n 


ve Hope Gas Co., 320 U.S. 591 (19) and City of Detroit v. F.P.C., 97 U.S. 
App. D.C. 260, 230 F.2d 810 (1955) certiorari denied, 325 U.S. 827 (1956). 


The general commodities, including bulk cement named in the respondent 
carriers' tariffs, are transported in a service provided by ships which also 
carry military cargo for the Department of Defense under specially negotiated 
contracts and military household goods in van containers also under specially 
negotiated contracts. Neither military cargo nor military household goods 
are subject to the carriers! tariff rates investigated by the Commission. 
Other general commodity cargo is transported in the same ships to and be- 
tween foreign ports pursuant to.services and related tariffs which are not 
subject to this proceeding. (J.A. 7, 22, 39, lh, 79, 50, 85) 

The types of services provided by PFEL using the same ships are classi- 
fied as follows: 

1. The transportation by water of Property on the high seas on regular 
routes from port to port between States on the west coas> of tke United States 
and the State of Hawaii and the Territories or Possessions of Guam, the 
Mariana Islands, Midway Island and Wake Island as a common carvier (referred 
to herein as service as a common carrier in interstate commerce or the “rescue 
lated part of the Guam service," or as the "domestic leg of the unsubsidized 


service"). 


2. The transportation by water of property on the high seas on regular 


routes from port to port between States on the west coast of the United 


States and the State of Hawaii, and the Territories or Possessions of Cuan, 
the Mariana Islands, Midway Island and Wake Island as a contract or noen~ 
common carrier (referred to herein as the "unregulated part of the Guam serv~ 


ice" or also as the "domestic leg of the unsubsidized service DY) 5 

3. The transportation by water of property on the high cas from port 
to port beyond Guam and between ports in foreign countries Coe Japa: and 
the Philippines and cther Far East ports) (sometimes referred to herein as 
the "foreign leg of the unsubsidized service" or as tunregulated foreign 
service"). | 

PFEL's rates are regulated under the provisions of the Shipping Act, 
1916 (Act), and of the Intercoastal Shipping Act, 1933 (Intercoastal Ast), 
only to the extent that the rates cover service by PFEL as a connor carrier 
by water in interstate commerce. : 

The fact that PFEL's rates cover only a part of the services provided 
by the same six ships has required the segregation of such service from the 
other services performed by PFEL with the same skips on the sane voyages, but 
not subject to the Commission's rate regulatory jurisdiction, ‘ana the alloca- 
tion of rate base property, and of expenses to the segregated service im 
which they are used, in order to determine the rate of return revezues aud 
expenses should provide on the allocated rate base property. | 


The segregation and allocation of rate base property except working 


capital was made on a formla which measured the extent of employment of 
property on the basis of a revenue ton mile prorate, This prorate Was ar- 


rived at by miltiplying the number of revenue tons of each type of cargo in 


a ship by the number jof miles that cargo was transported, and then by find- 
ing the percentage of each type of cargo in relation to the total. 

The revenue ton mile percentages applicable between the domestic leg of 
the wnsubsidized service and the foreign leg of unsubsidizec service for the 
first 6 months of 1960 were determined to be 76.3% and 23.7% respectively . 
(J.A. 41). There is no dispute as to these percentages. 

The property used in the domestic leg of the wmsubsidized service to and 
from Guam was further subdivided by segregating the property transported in 
common carrier service, which is regulated, from property transported in 
contract or non-common carrier service, which is not regulated. For this 
purpose a revenue ton mile proration of property within the 76.3% resulted 
in the following for the first 6 months of 1960 for the four principal cate- 
gories of property carried, and there is no dispwte as to these percentages: 


Commercial cargo 38.3% 


Bulk cement  Wy.5% 


Military cargo 1.4% 
Military Household goods __ 5.8% 
100.0% 
(S.A. 42) 

There is a dispwte as to whether cement in bulk shovld be classified 
commercial cargo carried in common carrier service and part of the regula 
service or as non-regulated cargo carried in contract service. If bvlk cenens 
is part of the common carrier service, 52.8% of the cargo in the regulated 
part of the Guam service mst be considered in determining the amounts of 


property in the rate base and revenues and expenses of providing service. 
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The Commission considered bulk cement as part of the common jcarrier service, 


Petitioner challenges this decision. 
Expenses were allocated directly where possidle, but administretive ar. 

general overhead expenses covld not be directly allocated. These expenses 

are for the salaries of executives and of the administrative staf?, and for 


rent, office supplies and services in PFEL's central office, | and hed to be 


prorated. All of PFEL's diverse carrier operating services are managed from 


its central office. (J.A. 81, 62, 83, 84) In the absence of any data as to 


the exact number and salaries of the executive and clerical staff and to the 
time spent by personnel on each type of service, a proration|ws mace which 
relates administrative and general overhead to the expenses of operating the 
ships in each type of Service, known as the voyage expense proate. Pevi- 


tioner has questioned the rationality of this decision and asks that the 


formula be rejected. 


THE STATUTES INVOLVED 


Sec. 3 of the Intercoastal Shipping Act, 1933 (Intercoastal Act) 
(47 Stat. 1426, as amended, 6 U.S.C. 8845) authorizes the Commission, 
whenever there shall|be filed any schedule stating a new rate or charge, 
upon its own initiative without complaint, to enter upon a hearing concern~ 


ing the lawfulness of such rate or charge. Sec. 18(a) of the Shipping Act, 


1916 (Act) (39 Stat. 735, as amended, 46 U.S.C. $85) authorizes the Comms- 


sion, whenever it finds any rate or charge demanded or observed by common 
carriers by water in interstate commerce is unjust or unreasonable, to deter- 
mine, prescribe and order enforced a just and reasonable tariff. 

Sec. 5 of the Intercoastal Act extends provisions of the Intercoastal 
Act to every common carrier by water in interstate commerce as defined in 
the first section of the Act. 

Sec. 2 of the Review Act of 1950 vests such review in this Cours and 


prescribes the procedure therefor. 


ARGUMENT 


Introduction and Summary of Argwment 


"The courts are slow to interfere with the conclusions OF 6. 6 SDEH 
cialized agencies with broad powers" and will not “pit [Rneiz] views 
against that of" such agencies. American Union transport, Inc. Ve Vesey 103 
US. App. D.C. 229, 234, 257 F.2d. 607, 612 (1958) certiorari denied 3f8 U2, 
828 (1958). ‘The order of the Commission will be upheld if coool by siw- 
stantial evidence on the record as a wiole and has 'a reasonable basis in 
law! /citation omitted/". Alcoa Steamship Co. v. FMS. , Nos. 17378, 17383, 
decided June 27, 1963, D.C. Cir., Slip Op. 6, n. 7. Accordingly, if the Com 
mission's choice among numerous possible dates and formiae| in determining 


the reasonableness and justness of the rates is a retional one, that choice 


Power Comm'n v. Hope Gas Co., 320 U.S. 591, 602 (19h). 


I 


The Commission's choice of the December 31, 1959, date for valuing items 


to be included in the rate base was proper. The choice of this date, woich 
marked the beginning of the year in which the proposed rate increase was tO 


take effect, is in line with accepted utility commission practice and with 


| 
the Commission's own recent decisions. Petitioner suggests a mmbe 


| 
other possible dates, but the fact that these might not have deen irrational 
choices does not establish that the Commission's choice was so irrational as’ 


to warrant setting it aside. Petitioner exaggerates out of all proportion 


to its importance the Commission's inadvertent error in carrying over a 


valuation figure used by the Examiner for minor items of property included 
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in the rate base. That valuation figure happened to be for Jme 30, 1960, 


rather than December 31, 1959, the date used by the Commission for valuing 


all other rate base items. The difference in valuation for these minor 


items. amounted to only $621. 


The measure of the amount of working capital allowable requires that a 
carrier be given an allowance to provide for many expenses in addition to 
current expenses. ‘The one round voyage expense formula is a fair measure of 
the working capital needs of ocean carriers. The petitioner's criticism of 
the Commission's forma based on the carrier's requirement of freight pre- 
payment overlooks the carrier's working capital needs which are mreleted so 


current expenses and are, therefore, not supplied by freight prepayment. 


TIL 

Petitioner's attack on the Commission's treatment of cement transported 
in bulk is not justified. The fact that cement was improperly carried in the 
past at other than tariff rates does not warrant the exclusion of cement in 
the Commission's determination of the reasonableness and justness of the pro- 
posed rates. (J.A. 43, 89) Rates are fixed for the future and the Comnis- 
sion properly proceeded on the assumption that the tariff rates would be ob- 
served. 

The allocation forma which is based on the observance of the tariff 


in the transportation of cement » 4S required by law, is more appropriate than 


one which excludes such transportation because in the past cement was impro- 


perly transported at rates which deviated from the tariff. | 


iv 
The Commission's forma for allocating administrative overhead ex- 
penses between the carrier's subsidized operations, which are not the sudgect 
of this proceeding, and its wmsubsidized operations subject to this procsed- 
ing related these expenses to the voyage expenses of each operation. Since 
expenses of administering operations are more nearly rei ted %o the expense 
of the operation itself than revenues derived from the operiati my the forma 
chosen is more reasonable. This is so particularly where a reverme oriented 
formula would justify an increase in administrative overhead allowances 
every time an increase in revenues occurred, resulting in derster generated 


allowances for more increased administrative overhead. 


I 
The Commission Made a Rational Choice in Selecting December 31, 1959, the 
End of the Calendar Year Preceding the Proposed Rate Increase, as the 
Date For Determining the Rate Base Value of the vessels Devoted to the 
Regulated Service. 

The rate increases by PFEL were filed to become effective March 22, 
1960, and September 27, 1960. The Commission suspended the inereases 
until April 29, 1960, and January 26, 1961, respectively. (J.A. 39) The 
hearing and taking of evidence in this proceeding was closed December 235 
1960. 

Petitioner argues that property includable in the rate base mst "be 
valued as of the effective date of the rate increase." (Br. p. 33). There 
are several dates meeting this description. Two of these are the dates 
when the rates actually went into effect after the suspension, but are 
not proposed by the petitioner. Instead, petitioner proposes still two 
more dates: June 30, or December 31, 1960 (Br. p. 3), and neither is an 
"effective" date. 

The Commission avoided this pursuit of shifting dates by follcwing 
the generally accepted utility commission rule of using the readily as- 
certainable rate base values as of the end of the last year immediately 


before the year in,which the increased rates took effect. This is in line 


with established commission practice. See @.g., Re Potomac Electric Power 


Co., 28 P.U.R. 3d 206 (1959, Re Washington Gas Light Co., 2h P.U.R. 3d 


417, 427 (4958). The Commission's own precedents have established that 
the rate base shall be computed "as of the beginning of the year under re- 
view", thus in effect using the year-end date. Pacific Coast/Hawaii and 


Atlantic Gulf/Hawaii General Increase in Rates, 7 F.M.C. 260 (1962). The 
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| 
property invested must, as a minimum, be determined before the applicant's 
rates are to become effective. At the beginning of the year regulated car- 
rier put at risk a definite amount of property in the cee for that year, 
and rates charged during the year should provide sufficient funds to 
the costs of operation and a return on the property so committed and 


The value of the ships in the rate base at the beginning of the year 


what PFEL put at risk in the business for that year. 


The Commission, therefore, used the December 31, 1959, date with ree 
gard to both ships and other property with the very minor exceptions of two 
paint floats and some radar equipment for one of the six ships used by PFEL 
in its Guam service. Petitioners exaggerate the use of a June 36, 1960, 
date for valuing the paint floats and radar. These stens have a value of 
only $8,005 out of a total of $1,216,816 which the Commission included as 
the value of ships and other property in its rate base determination. 

(J.A. 11) Had the minor exceptions been valued as of Decenber 31, 1959, 

it would have made a difference of only $621 (the difference between $8,626 
and $8,005, which amounts represent respectively the allocated values of 
this property on December 31, 1959 and June 30, 1960). (JA. hk) But, wha 
is more important is that the June 30 date used by the Comissicr for the 


minor items resulted from inadvertence. The Examiner had used the $8,005 


scarcely a basis for charging the Commission with deliberate inconsistency 
in the selection of valuation dates. Indeed, even had the Commission chosen 


the date urged by petitioner for the valuation of all the property included 


in the rate base, the resulting difference would have been $72,212, an 


12 


insignificant sum in relation to the total rate base value of vessels and 
other property of $1,216,816, or less than 7% of such value (and less than 
l% of the rate base if working capital as found by the Commission is in- 
cluded). 

II 


The Commission's Inclusion in the Rate Base of an Allowance for Worki 


Capital in an Amount Equal to the Expense of One-Round Voyage per Vessel 
in the Guam Service was Proper. 


A. The One-round-trip Voyage Expense Measure Provides an Allowance Re- 


lated to Ocean Carrier Needs. 

An amount for working capital is allowable for inclusion in the rate 
base of companies whose rates are regulated by public agencies. Panhandle 
Eastern Pipe L. Co. v. Federal Power Com'n., 236 F. 2d 606 (C.A. 3 1956). 
State Corp. Com'n. of Kan. v. Federal Power Com'n., 206 F. 2d 690 (C.A. 8 
1953), certiorari denied 346 U.S. 922. 


"Working capital consists of that capital, above the invest- 
ment in fixed assets and intangibles, which is necessary 
for the economical and satisfactory conduct of the enter- 
prise. . .. It is not the property which the business 
has; that is, it is not the excess of current assets over 
current liabilities. Working capital, rather, is an allow- 
ance for the sum which the company needs to supply from its 
own funds for the purpose of enabling it to meet its current 
obligations as they arise and to operate economically and 
efficiently." (Barnes, I.R., Economics of Public Utilit; 
Regulation (1942), p. 495. 


See also, Trunkline Gas Company v. Federal Power Commission, 2),7 F. 2d 159, 


165 (C.A. 5 1957): Alabama-Tennessee Nat. Gas Co. v. Federal Power Com'n,, 
203 F. 2d 49h (C.A. 3 1953). 

Petitioner argues that because the tariff schedule calls for prepay~ 
ment of freight charges, the Commission should have excluded any amount for 
working capital in PFEL's rate base. This contention fails to take into 
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account many of the customary uses and needs of working capital. Before 
revenues are received, a carrier entering the business necessarily makes 
outlays for office space, terminals, fuel, stores, provisions for vesseis, 
insurance premiums and disbursements to agents in foreign areas for the 
establishment of facilities. Once in operation, prepayments are, of course, 
available to meet current expenses, but they do not cover the working capital 
supplied by the carriers initially. Nor do they cover ingreases in outlays 
necessitated by increases in the level of service. Moreover, such prepay- 


ments do not cover periods during which revenues are unavailable due, for 


example, to strikes and lay-ups for repairs. (J.A. 58-59) Nor de they 


cover the diminution of revenues occasioned by reduced traffic. (J.A. 65) 
i 


Petitioner's contention based on prepayments therefore gives an incomplete 
picture of the needs met by working capital. 


Petitioner argues in the alternative that, if PFEL is) entitled to any 


allowance, net current assets should be the proper measure, i.e. current 
assets in excess of current liabilities. An allowance based on net current 
assets might have been used, but this formula has been subject to consider- 
able criticism. As the Supreme Court of Pennsylvania noted: 


- + « Fluctuations in the cash and current asset positions of 
a company are controlled by management policy. Such position 
has little to do with cash working capital requirements which 
basically depend on such factors as for instance, whether the 
company follows a policy of paying out dividends relatively 
soon after they are earned or accumulating a large surplus. 
The balance sheet position per se if a material factor, is one 
of the least important factors in determining the need for cash 
working capital. City of Pittsburgh v. Pa. Public Utilities 
Commission, 370 Pa. 305, OSA 2d 59, 63 (1950). | 
See also Northampton & Bath Railroad Co. 149 I.C.C. 2hh, 263, 272 (1928) 
(Appendix 3 Analysis of Methods for Determining Working Capital). 
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The long and short of the matter is that no formula for measuring 
an allowance for working capital is free of flaws. Buta properly managed 
carrier must be prepared to carry the expense of one of a round voyage for 
each vessel in the trade. Hence, the choice of th2 voyage expense formula 


V/ 
was not unreasonable. 


B. The Use of a Voyage Expense Prorate to Allocate Working Capital was 


Proper. 
Working capital is the fund out of which expenses are paid. As the 
Commission showed, expenses, not revenues as claimed by petitioner 
(Br. hh-45), are directly related to the need for working capital, and 
voyages expenses "are the most accurate measure of the employment of working 


2/ 
capital." (J.A. 11) 


Sc 


1/ Petitioner (Br. 40-1) refers to a General Order 31 as the source cf the 


Commission's definition of the scope and purpose of working capital as 
an element in the rate base and a source of incensistency. This "Order", 
however, applies te "capital necessarily emplcyed". Furthermore, the 
"Order" is 4 guide for another Federal agency, the Maritime Administra- 
tion in the Department of Commerce, in subsidy determinations. The 
"Order" does not guide the Commission in any way because it has nct been 
adopted by the Commission. 


Contrary to petitioner's assertion, the Commission is net fcreclosed 
from correcting errors made by its Examiners merely because net ex- 
cepted to. 


- III - 


The Commission's Treatment of Cement was Correct 
en NY OL _ Mement Was Correct 


During 1959 and part of 1960, PFEL carried cement in bulk for only one 


shipper and at rates which differed from its published tariff rates. Peti- 
tioner contends in effect that beeause of this, the Commission should have 
treated cement as it did military eargo and military household goods. The 
Commission excluded the carriage of military items from its determination 
of the reasonableness of PFEL's proposed tariff rates. It did this by 
allocating out the value of the property used by PFEL in transporting such 
items and by excluding the revenues and expenses attributa Lé to the car- 
riage of such items. With respeet to the carriage of military items, the 
Commission stated, "Neither the private carriage shippers non the people of 
Guam should pay any part of PFEL's expense for sueh service or have any rate 
on the property of PFEL devoted to such earriage." (J.A. 7) 
Petitioner argues that eement in bulk should be treated Similarly. Peti- 


tioner, however, fails to note the provisions of Sections 2 and 6 of the 
Intercoastal Act. Section 2 bars in unmistakable terms any deviation from 


published tariff rates. Seetion 6, on the other hand, exempts from this ban 
| 


the carriage of property for the United States. 


3/ Section 6 provides as follows: | 


"That nothing in this Aet shall prevent the carriage, storage, 
or handling of property free or at reduced rates, for the United 
States, State, or mmicipal Governments, or for charitable 
purpeses." 
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Unlike the military items, the carriage of cement at other than tariff 
rates was plainly improper and cannot govern the Commission in its determi- 
nation of whether to include this commodity in passing on the reassnable- 
ness of PFEL's proposed rates. The Commission here is passing on rates 


fer future transportation and proceeds on the assumption that tariff rates 


5 
will be charged.— 


Iv 


Administrative Overhead Expenses were Properly Allocated in Froportion 
te the Operating Expenses 


A fair and reasonable allocation of expenses is one which most nearly 
causes the allocated expenses to pay directly for the relevant service 
rendered or for the cost incurred; in this case for administrative services 
and overhead costs. PFEL maintains a central office which carries on ad- 
ministrative activities for the Guam service, (which is unsubsidized) as 
well as a subsidized service » but makes no segregation of the time spent by 
personnel or amount of office supplies consumed and equipment used, or number 
of persons performing duties for each service. Hence, a direct allocation 


was impossible. 


h/ It may be, as the Commission indieates that PFEL in failing to charge 
the tariff rates violated the law. But this is a separate question, 
(J.A. 8) 


5/ The record indieates that as of December, 1960 and for several months 
before then, cement in bulk was moving at the tariff rate. 


Administrative and overhead expenses are related both to the col- 
lection of revenues and to disbursements for expenses ; £0, on the basis of 
these two facters alone, either a revenue prorate which petitioner claims 
should be used, or an expense prorate might have equal clains to be used. 
The voyage expense prorate, however, has the superior clain to be chosen 
because generally an increase in expense for any service means an increase 
in administrative staff effort in managing the service as well as an in-~ 
crease in expenses for supplies and other non-office services used. Phillips 
Petroleum Company, Federal Power Commission Docket No. cus, Opinion 


No. 338 at p. 21, September 28, 1960. 


| 
Petitioner has shown no relationship between revenues and the amount 


of time spent by management in supervising the various activities, and in 
the absence of any demonstration that a relationship exists the Commis~ 
sion's method of allocation mst be considered the rational one. 
Furthermore, a consideration militating against the use of a revenue 
prorate is that every increase in revenue would justify Srl ancressed al- 


location for administrative overhead expenses which in turn would create 2 


need for more revenues and so on ina process of self-generated increases. 


CONCLUSION 


It is submitted that the Court, on the unchallenged record, may find 


the Commission has used all available evidence in reaching rational con- 


clusions. 
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I. THE GOVERNMENT OF GUAM'S REPLY 
TO RESPONDENTS' BRIEF 


Respondents' Brief skirts the issues: 
1. Vessel Valuation. 


It acknowledges that rate base value for vessels was determined 
as of a different date than at least some of the other rate base property, 
but excuses this by saying the effect on the rate base was minor. This 
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is true only if the date used for vessel valuation, December 31, 1959, is 
proper. The rate increases became effective on April 29, 1960 (10%), 
and January 26, 1961 (20%). It is the return on capital prudently invested 
of those rates which is in issue. That determination must be based onthe 
value of rate base items as of the time the rates become effective. The 
revenue and expense data actually used by the Commission were not calen- 
dar year 1960 data, but rather were a projection in which first 6 months 
1960 data were used as a starting point but adjusted to reflect changes in 
fleet operation and operating economies which went into effect largely in 
the second half of 1960. The revenue and expense data were therefore a 
constructed set of data expressive of the anticipated operating results un- 
der the rates in question (the largest component of which did not become 
effective until January 1961) for a hypothetical year containing operating 


conditions which came fully into existence only after June 30, 1960. 


Under the rules of rate-making recognized in the decisions cited 
in Guam's opening brief, rate base values should be ascertained at the 
earliest, as of the time the rates in question became effective, or, alterna- 
tively, as of the year-end or mid-year in the year for which revenue and 
expense data are used. (See cases cited pp. 27, 28, Guam opening brief.) 
It therefore answers nothing to say, as Respondents do in their brief, 
that the determination of vessel valuation as of December 31, 1959, by 
the Commission was proper because most other values were determined 
as of that date. It is not clear that the Commission realized that most 
other values were determined as of that date, since the Examiner stated 
that such values were as of June 30, 1960 (see JA 30), and the Commis- 
sion adopted the Examiner's determination of the rate base as a begin- 
ning point for its own adjustments. 


The Examiner stated with respect to vessel values that "appraisals 
in July 1960 represent current market values for the purposes of this pro- 
ceeding" (JA 28, 29). The Commission properly rejected current market 
value as a basis for determining rate base value of vessels, and used net 
book value instead. But this decision did not affect the validity of the 
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reference point in time as of which the values are to be determined. 
(Three of the six ships were not even assigned to the Guam service un- 
til after June 1960!) | 


The Commission made not one reference to the time as of which 
rate base values should be determined. In view of the Examiner's ex- 


plicit statement on the point, silence on the Commission's part can only 
be interpreted as concurrence in that date. Respondents suggest that the 
actual use by the Commission of a December 31, 1959, value shows that 
the use of June 30, 1960, values for other items in the rate base was an 
unintended error by the Commission. But it might just as readily be 
argued that the selection of the December 31, 1959, date was an error 
in view of the statement by the Examiner, and the stated use by him of 
June 30, 1960, for other values. Since the rules for rate-making require 
rate base valuation as of the time the rates become effective (indeed, how 
can a rational determination of return from the new rates on capital in- 
vested in the performance of service under those new rates be made on 
any other basis?), the presumption would be that in this case rate base 
values must be determined as of June 30, 1960, or December 31, 1960. 
Without explanation, the use by the Commission of net book value as of 
December 31, 1959, is arbitrary and capricious. Since the June 30, 1960, 
net book value of the six vessels assigned to the trade is of record, the 
court can and should approve the use of a proper allocation of that figure 
for the rate base. The fact that the amount involved, $72,2 12, is small 
in itself does not exonerate the Commission of its error, An accumula- 
tion of errors, such as in this case, can in the aggregate affect the rate 
of return sufficiently to make approval of the rate increases unlawful. 

| 

2. Working Capital. 

A working capital allowance is made in the rate base, where appro- 
priate, to cover the carrier's advance of funds needed to meet operating 
expenses during the time lag between performance of the service and re- 
ceipt of customers’ payments. (See cases cited, Petitioner's opening brief, 
pp. 28, 29.) In the instant case, the "customers" (shippers) must prepay 
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freight charges. There is no time lag between performance of service 
and receipt of payment. Nevertheless, without any findings of fact or 
reasoned explanation of why it was appropriate to do so, the Commis- 


sion included in the rate base an amount for working capital equal to 48 


per cent of the entire rate base. 


Respondents contend that the carrier's working capital needs "are 
unrelated to current expenses and are, therefore, not supplied by freight 
prepayment." (Respondents' brief, p. 12.) There is no finding by the 
Commission to this effect, nor is there substantial evidence of record 
to support such a finding. Later on in their brief respondents appear to 
concede that once the carrier is in operation "prepayments are, of course, 
available to meet current expenses."" (Respondents' brief, pp. 16-17.) 
This is a concession that the prepayments meet fully the time lag refer- 
red to above for which working capital is allowed in the rate base. But 
the respondents hasten to explain that these prepayments ''do not cover 
the working capital supplied by the carriers initially." (Respondents' 
brief, p. 17.) There is, of course, no finding by the Commission to this 
effect, nor evidence in the record to support such a finding. 


Furthermore, the statement misconceives the nature of the working 
capital allowance. The issue is not what the carriers supplied initially, 
but what funds they necessarily invested at the period in question for the 
performance of the service under the increased rates under investigation. 
If an allowance is to be made for the carriers' initial investment of work- 
ing capital in each:rate investigation over the course of time, the shippers 
of freight in the trade, and ultimately the people of Guam will be required 
to pay over and over and over again for that so-called initial investment. 


Later on in their brief, respondents seem to say they do not really 
mean what they said earlier about the working capital initially invested 
when they declare that ''a properly managed carrier must be prepared to 
carry the expense of one of a round voyage for each vessel in the trade." 
(Respondents' brief, p. 18.) But this is precisely the current operating 
expense which respondents themselves concede (as they must) that the 
shippers’ freight prepayments cover. 
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The Commission further inflated the rate base by allocating work- 
ing capital in accordance with the voyage expense prorate rather than on 
the basis of revenue ton miles. Respondents, in seeking to justify this 
action of the Commission, shift their ground again as to the nature of 
working capital and declare that "working capital is the fund out of which 
expenses are paid."' (Respondents' brief, p. 18.) | 


Apparently forgetting that they had stated previously that prepay- 
ments are available to meet current expenses, the respondents assert 
that expenses are directly related to the need for working capital. If 
this is so, the concession made by the respondents that prepayments are 
available to meet current expenses would seem to dispose of ''the need 
for working capital" which respondents belatedly turn to as justification 
for the use of the voyage expense prorate. (Respondents' brief, p. 18.) 


Respondents cannot have it both ways. Either working capital is 
needed to meet expenses and is not supplied by prepayments, or prepay- 
ments eliminate the need for working capital. Respondents may not in 
one branch of the case say that working capital is required for something 
other than current expenses, and in a second branch of the case say that 
it is required to meet expenses. This contradictory position of the re- 
spondents underscores the arbitrary and capricious nature of the Com- 
mission's refusal to give weight to the prepayment of freight in the de- 
termination of the working capital allowance in the rate base, and in its 
insistence upon allocating working capital in accordance with the voyage 
expense prorate. 


The ultimate result of the Commission's arbitrary refusal to give 
weight to the prepayment of freight charges in the Guam trade is to give 
a twofold inflation to the rate base: once by unnecessarily adding work- 


ing capital and, secondly, by unreasonably allocating working capital to 


the rate base in accordance with an expense prorate which, under the 


circumstances, is totally inapplicable. 
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3. Treatment of Bulk Cement. 


The Commission's role in regulating rates in the domestic off- 
shore trade is to determine whether the rates under investigation will 
yield a rate of return on the capital prudently invested in the perform- 
ance of the service defined by the tariff which is just and reasonable. 
A particular movement of cargo, that at the rates under investigation, 
is involved. Only the capital necessarily and prudently invested in 
facilities to move that cargo is involved. The revenues and expenses 
to be considered in deriving the return from the rates under scrutiny 
are limited to those applicable to the movement of that cargo. These 
are axioms of rate regulation. Yet the dominant carrier, PFEL, sought 
to jettison them by offering data pertaining to all cargo moving in the 
Guam trade, tariff and nontariff. 


The respondents concede as a matter of principle that only those 
rates are involved which "cover service by PFEL as a common carrier." 
(Respondents' brief, p. 5.) Contract or non-common carrier transporta- 
tion of cargo is not involved in this investigation. (Respondents' brief, 

p. 4). So far as it went, the Commission's action in segregating out of 
the figures used in determining rate of return those applicable to mili- 
tary cargo, and household goods of military dependents, was faithful to 
these basic principles. But the Commission stopped short of rooting out 
all contract carriage of cargo from the data used when it refused to seg- 
regate out of rate base values and revenues and expenses those data al- 


locable to the transportation of bulk cement at a private contract rate. 


Respondents don't quite face up to this issue: They state that Sec- 
tion 2 of the Intercoastal Act prohibits deviation from published tariff 
rates (Respondents' brief, p. 19), but they recognize explicitly that con- 
tract or non-common carrier transportation of cargo existed. (Re- 
spondents' brief, p. 4.) They agree the Commission properly took out 
of the data submitted revenues and expenses (and rate base values alloca- 
ble to two categories of contract, non-common carriage (military cargo 
and household goods of military dependents). But they seek to differentiate 


: 


between those nontariff categories and bulk cement by reference to Sec- 
tion 6 of the Intercoastal Act. | 


Section 6 of the Intercoastal Act permits carriage of property at 
reduced rates for Governments, or for charitable purposes. Respondents 
apparently regard the transportation of household goods for military de- 
pendents as being "for the United States." In this they are mistaken. The 
property in question is that of military dependents, and not the property 
of the United States. The transportation is for the dependents, not for the 
United States, though it may directly or indirectly foot the transportation 
bill. So far as PFEL is concerned, the contract rates are granted not to 
the Government, but to the van lines who have contracted to move the 


household goods. 


But whether the movement of household goods is for the United 
States or not, it cannot be disputed that the bulk cement which was trans- 
ported in voyages terminating during the first 6 months of 1960 was moved 
under a private contract at a rate below that prevailing in the tariff at that 
time. This may or may not have been a violation of the Act. The essential 
fact is that it was not transportation of cargo at tariff rates. 


Respondents concede that "the carriage of cement at other than 
tariff rates was plainly improper" (Respondents' brief, p. 20), but lamely 
attempt to justify predicating rate base and rate of return determinations 
on such movement by stating that the Commission proceeded "on the as- 
sumption" that tariff rates would be charged in the future. (Respondents' 
brief, p. 20.) But this involves a further assumption that such movement 
would occur in the future. Here the evidence is to the contrary as PFEL's 
projection of cargo to move under the new tariff rates excludes bulk ce- 
ment! (JA 41, 42, 53, 54). i 


Petitioner submits that a Commission determination on a vital is- 


sue such as that pertaining to the bulk cement must rest upon something 
more substantial than an "assumption" which is contradicted by evidence 
of record. | 
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4. Administrative Overhead. 


Testimony of record establishes that as the amount of adminis- 
trative overhead allocated to the carrier's nonsubsidized service (a por- 
tion of which is the regulated trade whose rates are here under investi- 
gation) increased, there was no actual increase in the amount of adminis- 
trative services devoted to that service (JA 67). In fact, the increase in 
administrative expense charged to the unsubsidized service resulted from 
the relative decline in voyage expenses in the subsidized service (as new 
Mariner class vessels replaced obsolete vessels in that service), and the 
use of the voyage expense prorate in subsidy accounting which operated 
to transfer administrative expense in increasing amounts to the unsubsi- 
dized trade. Carrier testimony conceded that this was inequitable to the 
unsubsidized trade (JA 67, 68). 


The magnitude of this "transfer" of expense can be measured by 
comparing 1957 with 1960, as the relative decline in subsidized voyage 
expense Commenced in late 1957 or early 1958 with the replacement of 
the obsolete vessels in the subsidized service with Mariners. The ac- 
ceptance by the Commission of an allocation principle conceded by the 
carrier itself to be inequitable to the regulated trade is arbitrary and 
capricious. The only explanation offered by the Commission is the state- 
ment that administrative overhead should follow voyage expense because 
it is related to the latter (JA 7). 


But the record establishes that the increase in overhead expense 
charged the unsubsidized service did not result from an increase in voy- 
age expense to which administrative activity was reasonably related; 
rather, it happened by default as the application of General Order 31 in 
the carrier's subsidy accounting forced a reduction in the amount of ad- 
ministrative overhead to be absorbed by the subsidized service. The in- 
crease wasn't in administrative activity following increased voyage ex- 
pense from increased transportation activity, but an arbitrary bookkeep- 
ing transaction which simply balanced out the spreading of a total over- 
head figure between the two services. The General Order permitted 


9 


exceptions to its rule where the result brought about by the rule would 
be unfair, as the result in this case was conceded to be. Yet no excep- 
tion was applied for, and the Commission lacked the initiative to make 
an exception in the face of the record evidence of the allocation's unfair- 
ness to the unsubsidized service (and, hence, the regulated trade). 

| 


The respondents gloss over the circumstances which brought it 
about that the voyage expense prorate suddenly began throwing increas- 
ing amounts of overhead expense on the regulated trade, They content 
themselves with the statement that petitioner has failed to demonstrate 
a relationship between revenues and administrative overhead which 
would make a revenue prorate the valid basis of allocation. Respondents 
overlook the fact that by statute the carriers have the burden of proof in 
a rate investigation initiated by the Commission; further, they overlook 
the fact that a determination by the Commission unsupported by substan- 
tial evidence, and particularly one contrary to the evidence, must fall. 

It is not incumbent upon petitioner to do more than point out the lack of 
findings supported by substantial evidence, or to a Commission interpre- 
tation of the rules of law which is irrational or capricious. 


The Commission made no finding of fact at all concerning adminis- 
trative expense prorate factors, unless it be that such expense "follows" 
voyage expense. If the latter is a finding, it is wholly lacking in support 
in the record. The record is silent as to the extent to which PFEL's ad- 
ministrative overhead was in fact affected by changes in voyage expense. 
The record does contain evidence that the increase in overhead resulted 
not from any change in voyage expense or in administrative activity, but 
solely as a result of the operation of General Order 31. The Commis- 
sion's decision on overhead is therefore irrational and contrary to the 


evidence. It is lacking in any substantial support in the evidence. 
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I. THE GOVERNMENT OF GUAM'S REPLY TO PFEL 
—— ee SEEM SD REPLY LO PFEL 


PFEL's Brief attacks petitioner's standing to appeal as though the 
Judicial Review Act had never been enacted, and it elaborates on the type 
of argument with which respondents have skirted the issues before the 
court. 


1. The Attack on the Court's Jurisdiction. 


PFEL multiplies citations on the proposition that a governmental 
entity has no standing in its capacity of parens patriae to litigate an is- 
sue affecting the welfare of its citizens. But not one of the cases cited 
by PFEL involved judicial review brought under 5 U.S.C. 1031-39, the 
specific basis for petitioner's standing here. 


The attack on Guam's standing here is the same as the attack which 
was made on Puerto Rico's standing in Commonwealth of Puerto Rico v. 
Federal Maritime Board, 110 App. D.C. 17, 288 F.2d 419. Counsel for the 
United States Atlantic & Gulf-Puerto Rico Conference there were the same 
law firm as counsel for PFEL here. The arguments advanced there are 
essentially the same as pressed by PFEL here: a governmental entity has 
no standing to secure review; and a determination in a general rate in- 
vestigation is not reviewable at the instance of shippers. (PFEL's brief, 
pp. 13, 18.) This court rejected counsel's identical attack on the Terri- 
tory's standing to secure review under 5 U.S.C. 1031-39 in that case, and 
its decision is stare decisis of the issue here. While no reference was 
made to the issue in the court's brief opinion remanding the Puerto Rico 
case for further proceedings, it is obvious that such remand would not 
have been ordered if the court had found merit in the jurisdictional attack. 


Standing to secure review of an agency's final order in this court 
is conferred by 5 U.S.C. 1034 upon "any party aggrieved" by the order. 
Plainly Guam was and is a party to the administrative proceeding. Its 
intervention as a party was based on its “property, financial, and civil 
interest in the proceeding" and its vital dependence on ocean transporta- 
tion at just and reasonable rates to provide for its population and 
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commerce (JA 46). The agency, "good cause appeari granted the 
petition (JA 48). There was no opposition. Guam's pe tion for review, 
which brings the case before this court, states inter alla, 


"Guam is the most distant U. S. territory, being farther 
from the United States than Japan. The lawfulness of 
freight rates and charges is of vital concern to the Gov- 
ernment and people of Guam, the economics of whose 
very existence is predicated on the ocean freight supply 
line to the United States. The Government of Guam is 
aggrieved by the Commission's Order and Report find- 
ing the increased freight rates to be lawful." | 


In these petitions Guam was putting forward its own economic in- 
terest as well as the economic interest of its people as being affected by 


the increased freight rates. The above statements cannot fairly be lim- 
ited, as PFEL would do, to Guam's role as parens patriae. Guam is also 
obviously a shipper and consignee of ocean freight in its individual capaci- 
ty, and the "economics" of its existence is predicated on the ocean freight 
supply line, no less than its people. But it is not important that Guam 

find its standing to petition for review on its own economic interest as 
shipper/consignee. Either its role as parens patriae or its role as ship- 
per/consignee will suffice. The cardinal facts, as called out in the statute, 
are that Guam is (1) a party, and (2) aggrieved. 


Because the increased freight rates threatened both the Government 


of Guam and its people with economic injury, it has the requisite standing 
to appeal and to raise any relevant question in respect to the Commission's 


order. International Union of Electrical, Radio and Machine Workers, 
AFL-CIO v. United States, 108 App. D.C. 97, 280 F.2d 645, rev'd on other 


grounds, sub nom. Power Reactor Develop. Co. v. Electrical Union, 367 
U.S. 396. See also National Coal Ass'n v. FPC, 89 App. D.C. 135, 138, 
191 F.2d 462, 465, in which this court declared with respect to a "party 
aggrieved" review provision of the Natural Gas Act, | 


"The "persons aggrieved' review provision [is] a constitu- 
tionally valid statute authorizing a class of "persons ag- 
grieved’ to bring suit in a Court of Appeals to prevent al- 
leged unlawful official action in order to vindicate the 
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public interest, although no personal substantive interest 
of such persons had been or would be invaded." 
And see Oklahoma v. United States Civil Service Commission 330 U.S. 
ee eee 
127 (a state was entitled to judicial review of an order of a Federal com- 
mission as a "party aggrieved"), 


2. Vessel Valuation. 


PFEL suggests that an error is not an error if it isn't a big error 
by contending that the $72,212 mistake in vessel valuation wouldn't make 
much of a difference in the rate of return if it were corrected. (PFEL's 
brief, p. 25) If each of a group of errors is disposed of in this fashion, 
it may leave the rate of return in the zone of reasonableness. The ob- 
vious point is that when the cumulative effect of the errors challenged 
by the petitioner is considered, the rate of return is pushed quite outside 
the realm of just and lawful rates. 


As for the merits of the vessel valuation issue, PFEL says year- 
end 1959 figures should be used because this "was the beginning of the 
year (1960) used for testing the results under the increased rates." 
(PFEL's brief, pp. 26, 27). This, of course, is not a fact. True enough, 
the financial data for the first 6 months of 1960 were used as a starting 
point for the Examiner's and the Commission's projections of revenues 
and expenses likely to be experienced under the increased rates. But 
these figures were adjusted to reflect the changes in rates, the changes 
in the composition of the fleet, and the changes in administrative costs, 
labor costs, and the like — all of which went into effect after June 30, 
1960. So the year used for testing the rate of return was a constructed 
or hypothetical year designed to correspond as nearly as possible not to 
1960, but to a 12 months’ period commencing in July 1960 or in January 
1961. So on PFEL's own premises the net book value of vessels should 
have been taken by the Commission as of the beginning of this hypothetical 
year. This was as of June 30, 1960, at the earliest, and could with more 
reason have been December 31, 1960. 
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PFEL argues that the Commission used its judgment and made an 
approximation when it selected December 31, 1959, for vessel values. 
(PFEL's brief, pp. 27, 28). On this ground alone it argues that the court 
should not disturb the Commission's determination. PFEL pleads that 
the expertise of the agency not be disturbed (PFEL's brief » Pp. 28), even 
though "it might not have been improper" for the Commission to have 
used the June 30, 1960, date for rate base valuation. (PFEL's brief, p. 
27.) The short answer to that argument is, as the court has held, that 
expertise is no substitute for findings supported by substantial evidence. 


Anglo-Canadian Shipping Co. Ltd. v. Federal Maritime Commission, 
App. D.C. __, 310 F.2d 606, 613, 616. 


PFEL admits that the Commission used December 31, 1959, for 
some rate base values, and June 30, 1960, for others. PFEL states that 
the Examiner was in error in his statement that certain rate base values 
were June 1960 figures. (PFEL's brief, p. 29, note 14.) Yet PFEL con- 
cedes that the Commission used the Examiner's findings as a starting 
point for its rate base valuations. The Commission made no statement 
regarding the date as of which it was determining the rate base. In view 
of the Examiner's explicit reference to June 1960 values, the silence of 
the Commission as to date where it otherwise used the Examiner's fig- 
ures strongly suggests that the Commission understood that it was work- 
ing with June 30, 1960, figures. | 


In these circumstances, its failure to make a finding as to the date 
on which rate base values should be taken, and its failure to set forth its 
reasons for selecting whatever date it did intend to use are violations of 
the minimum standards for administrative decisions repeatedly laid down 
by this court, and spelled out for the Commission's benefit in Anglo- 
Canadian Shipping Co. Ltd. v. Federal Maritime Commission, supra. In 
view of the evidence of record as to the nature of the revenue and ex- 
pense data used for testing the rate of return (i.e., the constructed fiscal 
year or calendar year 1961 data), the choice of Decenb er 31, 1959, for 


ascertainment of rate base values is obviously improper, arbitrary, and 


capricious. 
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(In deriving constructed operating results, revenues and expenses, 
for a year, the Examiner began with the data shown in PFEL's Exhibits 
14 (JA 102) and 14A (JA 103). These exhibits indicate on their face that 
they are based on Guam Tariff No. 3 and MSTS rates effective 10/ 1/60. 
Guam Tariff No. 3 became effective on January 27, 1961. Hence, the test 
year was to all intents and purposes a 1961 calendar year.) 


3. Working Capital. 


PFEL sets forth a short dissertation on various types of expenses 
which a carrier may be expected to incur from the date of its establish- 
ment, including contingencies such as strikes and the like. It argues 
from these possibilities that working capital is needed, and concludes 
that the Commission was correct in allowing an amount for working capi- 
tal in the rate base. Overlooked in PFEL's treatise is the simple fact 
that the Commission made no finding as to the amount of working capital 
necessarily required by this carrier, PFEL, at this stage of its existence, 
in conducting the Guam regulated trade. Petitioner's quarrel with the 
Commission's allowance of working capital is that it was plucked out of 
generalities given birth in other cases with little or no factual similarity 
to the Guam case, and in the face of facts of record showing the shippers 
advanced moneys to the carrier prior to the performance by PFEL of the 
transportation service. 


The 100% prepayment of freight charges required by the tariff gave 


the carrier funds to meet its operating expenses. If these amounts were 
insufficient, and a rate increase is required in order to provide additional 
working capital, there should have been findings to this effect specifically 
setting forth the amount of the need. There were no such findings, and, 
indeed, no evidence was offered by PFEL that would have permitted such 
findings. PFEL and the Commission appear to have overlooked the bur- 
den of proof imposed by the statute on PFEL. It is not for the Commis- 
sion to make findings "in the air" as to rate base components and thus 
thrust upon petitioner the burden of disproving figures for which the Com- 
mission itself lacks proof. 


15 | 
| 
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4. Treatment of Bulk Cement. 


PFEL imputes to petitioner a "patent falsity" in asserting that the 
bulk cement movement was nonrecurring. The carrier quotes testimony 
which is equivocal in nature and can be construed to mean that cement is 
actually moving currently or that when (and if) it moves,|it moves under 
an amended tariff rate. (PFEL's brief, p. 40.) Petitioner found more 
persuasive on the probability of movement, the carrier's own carefully 
prepared Exhibits 7,14, 144, and 15 which represent its projection of an- 
ticipated revenues and cargo movements under the tariff (JA 41, 42, 102, 
103, 104). Notably bulk cement is omitted from the commodity detail, 
and from the revenues on the projections set forth at Exhibits 14, 144A, 
and 15 (JA 102, 103, 104). 


PFEL seizes upon petitioner's characterization of the nontariff 
rate applicable to the bulk cement during 1959 and the first 6 months of 
1960 as noncompensatory to set forth a disquisition on the refusal or re- 
luctance of rate-making agencies to consider the fairness or reasonable- 
ness of individual rates in what PFEL calls a "general revenue proceed- 
ing." (PFEL's brief, p. 41 et seq.) Omitted from its extended discussion 
of that subject is the point of controlling importance here, that, unlike the 
situation in the cases PFEL cites, the bulk cement is attacked here not 
as a commodity whose tariff rate is unjustly discriminatory (though such 
an attack with reason could be made), but rather as a commodity which 
did not move at all under the tariff as common carriage so that the reve- 


nues and expenses allocable thereto are not proper for inclusion in the 
data used by the Commission in testing the justness and reasonableness 


of the rates under investigation. 
5. Allocation of Overhead. 


By a curious bit of reasoning PFEL argues that it would have been 
"absurd" for the increasing overhead expense allocated to the unsubsi- 
dized service (which contributed to what PFEL says was a loss operation) 
to have been placed elsewhere (PFEL's brief, p. 47); e.g., left with the 
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subsidized service itself (which is so profitable that the Government has 


been recapturing profits in excess of a 10% return). If this is absurd, 


we don't understand the term. The General Order governing subsidy ac- 
counting which PFEL insists requires the allocation of increasing amounts 
of overhead to the unsubsidized service (which its Treasurer admitted to 
be inequitable), permits relaxation of its commands when the results pro- 
duced are unfair. Since PFEL says in the same breath its subsidized 
service was very profitable, and its unsubsidized service was a loss oper- 
ation, logic, reason, and a responsible concern for the shipping public de- 
pendent on the unsubsidized service would seem to command efforts to 
relieve the unsubsidized service from increasing costs, unrelated to any 
actual administrative activity devoted to the unsubsidized service, which 
come about solely by operation of the regulation. 


Since the Commission's command is to determine if the rates un- 
der investigation are just and reasonable, petitioner believes the Com- 
mission had a legal duty to make adjustments in overhead allocation which 
recognize the unfair and inequitable impact of the subsidy accounting rules 
on the carrier's sister trade. 


PFEL's brief cites many cases which hold that the rate-making 
agency has considerable latitude in selecting allocation formulae. And 
so it does, but these cases equally hold or imply that whatever formula 
is selected must be fair and reasonable when considered in the circum- 
stances of the particular case. As the Supreme Court said in the leading 
case cited by PFEL, Colorado Interstate Gas Co. v. FPC, 324 U.S. 581, 
588, "The problem is to allocate to each class of the business its fair 
share of the costs."| And again (324 U.S. at 591), "considerations of fair- 
ness, not mere mathematics, govern the allocation of costs." 


The vice of PFEL's position is that, having through its spokesman 
conceded the voyage expense prorate to be inequitable (i.e., unfair) to the 
unsubsidized service, PFEL nonetheless insists that as a matter of mere 
mathematics the overhead squeezed out of subsidy accounting by G.O. 31 
be placed upon the unsubsidized service. The Commission's action in 
using this prorate is manifestly unfair, and therefore unjust and invalid. 
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Il. THE GOVERNMENT OF GUAM'S REPLY TO APL 
= ae 


APL opens its argument by reminding the court that APL's ex- 
hibits and evidence were ignored in the proceeding because PFEL was 
treated as the dominant or "rate-making" carrier. APL then proceeds 
to forget that its evidence was ignored by constructing various arguments 
based upon what it believes its evidence tends to show. Surely there is 
little aid to the court in its task of reviewing what the Commission did, 
to advance arguments based on a whole body of evidence which with the 
tacit consent of all parties was not evaluated or relied upon by the Com- 
mission or the Examiner at all. 


Thus it is fanciful for APL to argue that one or another aspect of 
APL's situation has some pertinence to the decision under review on the 
suggested ground that it "was not contested by the Government of Guam" 
or "there has been no attack on" it. (APL's brief, p. 4.) APL's data were 
ignored by the Examiner and the Commission, and no party excepted to 
this because of the plain fact that PFEL is indeed the dominant or rate- 
making carrier. 


CONCLUSION ! 

The respondents and the intervenors have failed to present any sub- 
stantial grounds which adequately sustain the portions of the Federal 
Maritime Commission's decision challenged by the petitioner. The Com- 
mission's action in regard to rate base valuation of vessels and working 
capital; the treatment given bulk cement in the allocation of rate base 
values, revenues and expenses; and the determination of administrative 
overhead allocable to the regulated trade is arbitrary, capricious, and 
contrary to the facts and the law. The Commission's Report and Order 
of October 23, 1962, should be set aside, and the proceeding remanded 
to the Commission with instructions to cancel forthwith the effectiveness 
of the tariffs under investigation as unlawful, unjust, and unreasonable. 
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In addition, the court should direct that all revenues collected above the 
rates in effect prior to the two general rate increases under investiga- 


tion be accounted for and repaid by the carriers to the shippers. 


Respectfully submitted, 


EUGENE L. STEWART 


Hume & Stewart 
1001 Connecticut Ave., N. W. 
Washington 36, D.C. 


Attorney for the Government of Guam. 
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UNITED STATES COURT OF APPEALS | 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
THE GOVERNMENT OF GUAM, 
Petitioner, 
Vv. 


THE FEDERAL MARITIME COMMISSION 
THE UNITED STATES OF AMERICA, 


Respondents. 
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PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL MARITIME COMPESSION! 
To the Honorable, the Judges of the United States Court of Appeals 
for the District of Columbia Circuit: | 
The Government of Guam, pursuant to the Review Act of 1950 
(5 U.S.C. g 1031, et seq.) and Rule 38(a) of the General Rules of the 
United States Court of Appeals for the District of Columbia Circuit, hereby 
petitions this Court for review of the Order and Report of the Federal 


Maritime Commission, dated October 23, 1962, in the proceeding, 


General Increases in Rates - Pacific-Atlantic/Guam Trade, Docket No. 
901. A copy of the Order and Report is attached to this Petition. 
I. Nature of the Proceedings | 
This proceeding was an investigation under Section 18 of the 
Shipping Act, 1916, 46 U.S.C. g§ 817, and Section 3 of the Intercoastal 
Shipping Act, 1933, 46 U.S.C. g§ 845, of the justness and reasonableness 
of successive general increases in freight rates between ports of the 
United States and Guam of 10 per cent and 20 per cent published by 
Pacific Far East Line (PFEL) in its tariffs PFEL Guam Tariff No. 2 
(F.M.B.—F. No. 2) and PFEL Tariff No. 3 (F.M.B.-F. No. 3), and by 
American President Lines (APL) in its tariffs APL Pacific-Guam Tariff 
No. 5 (F.M.B.-F. No. 9), APL Atlantic Guam Tariff No. 3 (F.M.B.—F. 
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No. 8), APL Pacific-Guam Tariff No. 6 (F.M.B.-F. No. 11), and APL 
Atlantic-Guam Tariff No. 4 (F.M.B.-F. No. 10), which, after the max- 
imum suspension permitted by law, became effective on April 30, 1960, 
and January 27, 1961, respectively. 

The Report of the Commission found the rate increases to be just 
and reasonable, and its Order discontinued the investigation. 

PFEL and APL are the only ocean transportation carriers providing 
freight service between ports in the United States and Guam. Guam is 
the most distant U. S. territory, being farther from the United States than 
Japan. The lawfulness of freight rates and charges is of vital concern to 
the Government and people of Guam, the economics of whose very 
existence is predicated on the ocean freight supply line to the United 
States. The Government of Guam is aggrieved by the Commission's 
Order and Report finding the increased freight rates to be lawful. 


I. Venue 


The venue is in this Court pursuant to the provisions of 5 
U.S.C. g 1033. 

I. Grounds for Relief 

The Government of Guam, which was an Intervenor in the 
proceedings before the Federal Maritime Commission, submits as 
follows: 

1. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 191 6, and Section 4 of the 
Intercoastal Act, 1933, in its determination of the value of the vessels 
used in the Guam trade to be included in the rate base of Pacific Far East 
Line. 

2. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its finding that because the prudent investment 
standard should be used in determining rate base values for the vessels 
used in the trade whose tariff rates were under investigation, it was un- 
necessary to consider the transactions involving the disposition and re- 
acquisition of four of the six vessels assigned by PFEL to this service. 
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3. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in failing to find that the transactions involving 
the disposition and reacquisition of four of the six vessels assigned to 
the trade were primarily refinancing operations which could not properly 
sever the accumulated depreciation charges for these ships or permit 


their inclusion in the rate base at a depreciated value based on their so- 


called reacquisition cost. 

4. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its determination of the amount; of working 
capital to be included in the rate base of Pacific Far East Line. 

5. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its determination that the transportation of 
bulk cement, based on a movement of that commodity in 1959 and 1960 at 
illegal private nontariff rates, should be included in the cargo projections 
and treated as part of the service defined by the tariffs under investiga- 


tion in allocating rate base values to such service. 

6. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its determination that the revenues and ex- 
penses assignable to the carriage of bulk cement, based upon a special 
movement of such cargo which occurred in 1959 and 1960 at illegal private 
nontariff rates, should be included in the revenues and expenses con- 
sidered in testing the reasonableness of the increased freight rates and 
charges proposed in the tariffs under investigation. | 

7. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its determination that the transportation of the 
bulk cement should be included in the expense and cargo data used as a 
basis for allocating overhead and other expenses not directly assignable 
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to the service defined by the tariffs under investigation for the purpose 
of testing the reasonableness of the freight rates and charges proposed 
in such tariffs. 

8. The Federal Maritime Commission acted arbitrarily 
and in violation of Section 18 of the Shipping Act, 1916, and Section 4 of 
the Intercoastal Act, 1933, in its determination that the carrier's ad- 
ministrative overhead expense should be distributed between the subsi- 
dized and unsubsidized services of the carrier, and within this unsubsi- 
dized service, to tariff and nontariff services, in the proportion that the 
voyage expenses incurred in those services bear to each other. 

9. The Federal Maritime Commission acted arbitrarily and 
in violation of Section 18 of the Shipping Act, 1916, and Section 4 of the 
Intercoastal Act, 1933, in its determination that the carrier's vessel 
depreciation expense should be distributed between the performance of 
the service defined by the tariffs under investigation and all other sery- 
ices on the basis of the voyage expense prorate. 


IV. Relief Requested 

The Government of Guam requests this Court to review the 
Federal Maritime Commission's Order and Report of October 23, 1962; 
to set it aside; to remand this proceeding to the Federal Maritime 


Commission for the entry of an Order consistent with this Court's 
findings; and for such other and further relief as this Court may deem 
reasonable and proper. 

Respectfully submitted, 


GOVERNMENT OF GUAM 
By /s/ Eugene L. Stewart 
Its Attorney 


Hume & Stewart 
* * * 


December 19, 1962 
[Certificate of Service] 


S E R V Ez D 
( OCTOBER 24, 1962 ) 
(Federal Maritime Commission) 


FEDERAL MARITIME COMMISSION 


NO. 901 


GENERAL INCREASES IN RATES - 
PACIFIC -ATLANTIC/GUAM TRADE 


| 
General increases in rates between United States and Guam, 
Mariana Islands, Midway Island, Wake Island, Ebeye (Kwajalein Atoll), 
and Eniwetok, for the carriage of commercial cargo, including cement, 
found to be lawful and just and reasonable. 


* * * * 


REPORT OF THE COMMISSION 


Thos. E. Stakem, Chairman 

John Harllee, Vice Chairman 
Ashton C. Barrett, Commissioner 
John S. Patterson, Commissioner 


This proceeding is an investigation into the lawfulness of two rate 


increases proposed by Pacific Far East Lines (PFEL) and American Presi- 
dent Lines (APL) for the carriage of freight between the United States and 
Guam and several surrounding islands. | 

The tariffs under investigation are PFEL Guam Tariff No. 2 
(F.M.B.-F. No. 2), APL Pacific-Guam Tariff No. 5 (F.M.B.-F. No. 9), 
and APL Atlantic-Guam Tariff No. 3 (F.M.B.-F. No. 8), which published 
a general increase of about 10 percent in rates between ports in the 
United States and Guam and which, after suspension, became effective on 
April 30, 1960, and PFEL Tariff No. 3 (F.M.B.-F. No. 3), APL Pacific- 
Guam Tariff No. 6 (F.M.B.—F. No. 11), and APL Atlantic-Guam Tariff 
No. 4 (F.M.B.-F. No. 10), which published a general increase of 20 per- 
cent in rates between ports in the United States and Guam and which, 
after suspension, became effective on January 27, 1961. | 

The Government of Guam, Guam Associates, the Harbor Commission 
of the City of San Diego and the General Services Administration inter- 
vened. 
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Following hearings the Examiner in an initial decision found the 
increases of 10% and 20% to be just and reasonable. 
Exceptions were filed and oral argument held. 


Respondents APL and PFEL are the only common carriers pro- 


viding service between the United States and Guam and the only United 
States flag service between Guam and foreign countries. 

During the first six months of 1960 PFEL transported approximately 
87 percent of the revenue tons of non-military freight shipped from all 
ports in the United States to Guam, and 96 percent of such traffic from 
West Coast ports to Guam. In view of PFEL's dominant poSition in the 
trade, the Examiner concluded that the lawfulness of the general increases 
under investigation should be determined in the light of traffic, operations, 
revenues and net profits or losses of PFEL in the trade. We agree. 

Prior to June 30, 1960, PFEL utilized three AP-3 ships and two 
chartered C-3 ships in the Guam trade. Two sailings a month were made 
from California, and one call each month was made in the Pacific North- 
west and at Honolulu. 

On outbound voyages, as required, the AP-3 ships would continue 
on to Japan, Formosa, and the Philippines, and return via Guam. The 
C-3 ships would continue on to Japan and return directly to the West 
Coast. On June 30, 1960, PFEL discontinued its charter of the C-3 ships 
and replaced them with three C-2 ships chartered from a wholly-owned 
subsidiary. Sailings to Guam were increased to three each month. Calls 
in the Pacific Northwest and at Honolulu were continued at one each month 
and service beyond Guam was substantially as described above. 

PFEL's operations include both subsidized and unsubsidized 
voyages, and the unsubsidized voyages are further divided into domestic 
operations to and from Guam and foreign operations. It is therefore 
necessary to separate such operations in order to determine PFEL's 
financial experience solely in the Guam trade. Since the unsubsidized 
operations are conducted with assigned ships, and Separate voyage 
accounts are kept covering such operations, ship operating expenses and 
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depreciation incurred relative to such ships will be directly apportioned 
to that service. The income and expense of other shipping operations 
will be divided between the subsidized and unsubsidized services in the 
ratio of terminated voyage expenses of the unsubsidized operations to 
terminated voyage expenses of all voyages terminating in the accounting 
period. The same ratio will be used to apportion overhead expenses 
(less agency fees, commissions, and brokerage earned), and deprecia- 
tion expense, other than ships. Overhead expenses should be allocated 
on the basis of voyage expense. They should follow the expense to which 


they relate. Docket No. 869, Pacific Coast Hawaii and Atlantic Gulf/ 


Hawaii General Increases in Rates, decided June 28, 1962. 


In the same manner overhead expenses in the domestic operation, 
sometimes called the "domestic leg," will be distributed between commer- 
cial and military cargo. Other expenses in the domestic operation, ex- 
cept the items which can be directly assigned by weight or cost, will be 
distributed on the basis of a ton-mile revenue prorate; that is, the 


relation that the number of ton-miles of commercial cargo (including 


cement) carried bears to the total ton-miles of cargo carried in the 


domestic trade. 

The freight carried in the Guam trade falls into three categories; 
namely, commercial, military household goods, and military freight. 
The commercial cargo may be broken down into two categories - general 
commodities and cement in bulk. Hearing Counsel and interveners con- 
tend that revenues from military household goods, military freight, and 
bulk cement, and expenses assignable to the carriage of such traffic, 
should be excluded in determining the lawfulness of the rates under in- 
vestigation. | 

Military freight and military household goods are carried for the 
United States Government at special contract rates. Neither the private 
commercial shippers nor the people of Guam should pay any part of 
PFEL's expense for such service or for any return on the property PFEL 
devoted to such carriage. Accordingly, such service will be excluded in 
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determining the reasonableness of rates under consideration. 

PFEL's tariffs contain a rate for the carriage of cement in bulk, 
which rate is available to all commercial Shippers. The fact that it is 
carried in bulk and for only one shipper is not controlling in this pro- 
ceeding. The controlling fact is that it is common carriage subject to the 
tariff rates and available to any private shipper. While the record shows 
that PFEL did not charge the proper tariff rate during 1959 and part of 
1960, this does not warrant our excluding it from our considerations in 
this proceeding. An investigation into the lawfulness of rates is not the 
proper proceeding for an adjudication of alleged violations of law. We 
find that the transportation of bulk cement is a part of the service covered 
by the rates under investigation and the revenues and expenses therefrom 
will be considered in testing the reasonableness of the proposed rates. 

The Examiner in his initial decision projected a net profit, after 
Federal income tax, of $134,480 for the year 1960. In arriving at that 
profit, the Examiner allocated expenses between commercial cargo, mili- 
tary household goods, and military cargo in the manner set forth above. 
He found that military household goods and military cargo accounted for 
47 percent of the revenue tons carried in the Guam service in the first 
six months of 1960. 

The following table sets forth the Examiner's projection of PFEL's 
net profit of $134,480 for the year 1960: 

Revenue $ 5,990,534 


Voyage Expense 4,905,584 
1,084,950 


Other Shipping 
Operations Net 30,740 
1,054,210 
Administrative and 
General Expenses 602,876 


Depreciation 171,168 


174,044 
Profit before 


Income Tax 280,166 
Federal Income Tax 145,686 


Net Profit $ 134,480 
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Guam argues that the Examiner erred (1) in adjusting PFEL's pro- 


jected voyage expenses to reflect the substitution of three C-2's for two 
C-3's by giving effect to increased operating expenses twice, and (2) in 
failing to exclude rentals paid for whaleback pallets, and (3) in failing to 
reduce the expense of other shipping operations by savings resulting from 
the reduction of the number of vans and containers under lease. 

The Examiner eliminated charter hire on a ton-mile prorate applic- 
able to commercial cargo and substituted operating expense for the three 
C-2 ships after allocation, and added estimated increases in expenses pri- 
marily for wages and fuel. The method adopted by the Examiner was 
correct and does not result in giving effect to increased operating ex- 
penses twice. | 

With regard to the whaleback pallets, and the reduction of vans and 
containers under lease, the evidence shows that PFEL reduced its net 
expenses of other shipping operations by $58,000 for the year 1960, which 
it claims includes an estimate of the savings resulting from reductions 
in the number of leased vans, containers, and whaleback pallets. The Ex- 
aminer found net expenses of other shipping operations for year 1960 to 
be $30,740. The evidence of record supports the Examiner's finding. The 
exceptions are disallowed. 

We agree that the record supports the Examiner's projections of 
expenses except as to administrative and general expense. We find 


$570,290 to be the just and reasonable amount to be allocated to the 
carriage of commercial cargo for administrative and general expense in 
the Guam service. Such amount reflects the deletion of the legal expenses 
in connection with PFEL's subsidized operations, and reflects savings 
resulting from reductions in force effected in 1959. 

After such adjustment we find that PFEL's net profit after Federal 
income taxes for the projected year 1960 for the carriage of commercial 
cargo in the Guam trade under the proposed increases to be $150,121, 

PFEL excepts to the Examiner's failure to find that operating ratios 
should be considered as a measure of the reasonableness of the rates under 
investigation. | 
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On the record before us, we find that the fair return on the fair 
value standard should be used in determining the reasonableness of rates 
in the Guam trade and that the prudent investment standard should be used 
to arrive at the fair value of the property devoted to the Guam trade. 
Docket No. 807, Atlantic-Gulf Puerto Rico General Increases in Rates and 
Charges, decided February 1, 1962. Our reasons are adequately set forth 
in that case and no purpose would be served by restating them here. It 
is therefore unnecessary to discuss transactions involving the acquisition 
and disposition of one of the AP's and the three chartered C-2's owned by 
PFEL's subsidiary and used by PFEL in the trade. 

Six ships are used by PFEL in the Guam trade. Two are owned by 
PFEL and four as stated above by a wholly owned subsidiary. For the 
purposes of this proceeding all six Ships will be considered as though 
they were owned by PFEL. 

In addition to ships other items properly included in the rate base 
of a domestic water carrier are the values of other floating equipment 
devoted in whole or in part to the service, other assets and working capital. 
The principal item claimed by PFEL in the category of other floating 


equipment is the barge Adak Isle. This barge was purchased by PFEL 


in 1956, and used until late 1958 to speed the unloading of cement from 
Ships used in the Guam service. In 1958 the superstructure and all gear, 
such as pumping equipment used to unload cement, was removed, and the 
barge has not been used since. In view of the present condition of the 
Adak Isle, there is no apparent use which can be made of it by PFEL in 
the Guam service. The barge cannot be considered as property used or 
useful in providing service to shippers, and therefore will not be included 
as a part of the rate base. 

PFEL claims that a house located in Guam, which is owned by a 
PFEL subsidiary, Pacific Micronesian Lines, and occupied by PFEL's 
representative, should be included in the rate base. Such house is being 
used in the regulated trade, since PFEL's local representative aids in 
the administration of that trade, and its depreciated value properly allo- 
cated will be included in the rate base for this reason. A second house 
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located on Guam, which is owned by PFEL and leased toa shipper, is 


not used and useful in the trade, but is for the benefit of others, and its 

value will be excluded. i 
In Atlantic Gulf/Puerto Rico, decided February 1, 1962, 6 F.M.C, 
we allowed as working capital an amount equal to one round voyage 


expense of each ship in the service. Applying the same measure here 
and allocating as between commercial cargo, including bulk cement and 
military cargo on the basis of the relation of the voyage expenses (63 per- 
cent to commercial and 37 percent to military), we find the fair and 
reasonable allowance for working capital to be $1,118,524. Since working 
capital is the fund from which voyage expenses are paid, such expenses 
are the most accurate measure of the employment of working capital. 

No allowance will be included in the rate base for "claims pending" 
or "other deferred charges and prepaid expenses". Working capital 
based on average voyage expense itself provides for these items. 

On the basis of the foregoing, we find the fair value of the property 
devoted to the carriage of commercial cargo in the Guam trade to be as 
follows: 

Ships $ 1,137,274 
Other Property 79,542 
Working Capital 1,118,524 

$ 2,335,340 

The projected net annual profit of $150,121 is approximately 6.42 
percent of the rate base. | 

PFEL contends that a rate of return of 12.5 percent of its weighted 
average cost of capital would be lawful. Guam argues that PFEL should 
be limited to a rate of return equal to 6 percent of its invested capital. 

We need not in this proceeding determine what the maximum rate 
of return is in this trade. A rate of return of 6.4 percent on property 
valued on the basis of the prudent investment standard is not unreasonable. 

Exceptions not discussed here, nor reflected in our findings, have 
been considered and are denied as unsupported by rete and probative 


evidence or are irrelevant to this decision. 
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It is found and concluded that PFEL's Tariff Nos. 2 and 3 appli- 
cable to general commodities and to cement in bulk transported between 
United States Pacific ports and ports in Guam, Mariana Islands, Midway 
Island and Wake Island, under investigation herein, are lawful, just and 
reasonable. 

It is further found and concluded that APL's Pacific-Guam Tariff 
No. 5 and No. 6, APL's Atlantic-Guam Tariff Nos. 3 and 4 applicable 
to general commodities transported between United States Atlantic and 
United States Pacific and Hawaiian ports and ports in Guam, Mariana 
Islands, Midway Island, Wake Island, Ebeye (Kwajalein Atoll) and Eni- 
wetok Atoll under investigation herein are lawful, just and reasonable. 

An order discontinuing this investigation shall be entered as to 
both respondents. 


By the Commission, October 23, 1962. 


/s/ Thomas Lisi 
Secretary 


ORDER 
Full investigation of the matters and things involved in this pro- 


ceeding having been had, and the Commission on October 23, 1962, having 
made and entered of record a report stating its conclusions and decisions 
thereon, which report is hereby referred to and made a part hereof, and 
having found that the proposed rates, charges, tariffs, and regulations 
herein under investigation are just and reasonable and lawful; 

IT IS ORDERED, That this proceeding is discontinued. 


By the Commission, October 23, 1962. 


/s/ Thomas Lisi 
Secretary 
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FEDERAL MARITIME COMMISSION 


No. 901 


GENERAL INCREASES IN RATES 
PACIFIC-ATLANTIC/GUAM TRADE 


Transportation of cement, in bulk, by Pacific Far East Line, Inc., from 
California to Guam, found to have been performed at less than 
applicable rates. Collection of undercharges ordered. General 
increases in rates between United States ports and Guam, Mari- 
anas Islands, Midway Island, Wake Island, Ebeye (Kwajalein Atoll), 
and Eniwetok, found just and reasonable. 

*. * * * ik 


INITIAL DECISION OF WILLIAM J, SWEENEY, EXAMINER ay) 


This investigation was instituted by the Federal Maritime Board 
to determine the lawfulness under the Shipping Act, 1916, and the Inter- 
coastal Shipping Act, 1933, as amended, of rates, charges, rules, 
regulations and practices published in certain tariffs filed by Pacific 
Far East Line, Inc., (PFEL), and American President Lines, Ltd., 
(APL), applicable on or related to the transportation of general com- 
modities between ports in the United States and Guam, Marianas Islands, 
Midway Island, Wake Island, Ebeye (Kwajalein Atoll), and Eniwetok, 
which islands hereinafter will be referred to collectively as Guam. Dur- 
ing the pendency of the investigation the authority of the Board to regu- 
late rates was transferred to the Federal Maritime Commission. 

The tariffs under investigation are PFEL Guam Tariff No. 2 
(F.M.B.-F. No. 2), APL Pacific-Guam Tariff No. 5 (F.M.B. -F. No.9), 


Y mis decision will become the decision of the Commission in the 
absence of exceptions thereto, or review thereof by the Commission 
(Rules 13(d) and 13(h) Rules of Practice and Procedure, 46 CFR Sec. 
201.224, 201. 228). 
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and APL Atlantic-Guam Tariff No. 3 (F.M.B.-F. No. 8), which published 
a general increase of about 10 percent in rates between ports in the 

United States and Guam and which, after suspension, became effective 

on April 30, 1960, and PFEL Tariff No. 3 (F.M.B.-F. No. 3), APL 
Pacific-Guam Tariff No. 6 (F.M.B.-F. No. 11), and APL Atlantic-Guam 
Tariff No. 4 (F.M.B.-F. No. 10), which published a general increase 

of 20 percent in rates between ports in the United States and Guam and 
which, after suspension, became effective on January 27, 1961. Evi- 
dence of record does not relate to the performance of any transportation 
on which the increased rates under investigation were applicable. 

An order was issued on April 28, 1960, which required respondents: 
(1) to keep an account of all freight moneys received by reason of the 
increases in rates provided in the schedules under investigation commenc- 
ing with the effective date of said schedules and terminating with the 
effective date of the order finally determining the reasonableness: and 
lawfulness of the rates, charges, regulations and practices set forth in 
said schedules; and (2) upon proper authorization, to refund to the person 
who paid the freight, any freight charges collected under said schedules 
during the said period, which may be in excess of those determined to 
be just and reasonable and otherwise lawful. 

Guam Associates, the Government of Guam, the Harbor Commis- 
sion of the City of San Diego and the General Services Administration 
intervened in this proceeding. Hearings have been held and briefs and 
reply briefs have been filed by the parties except the Harbor Commission 
of the City of San Diego, and the General Services Administration. Re- 
ference hereinafter to interveners will include only Guam Associates and 
the Government of Guam. 

Respondents are the only common carriers serving Guam in either 
foreign or domestic commerce. During the first six months of 1960, 


PFEL transported 87 percent of the revenue tons of non-military freight 
shipped from ports in the United States to Guam; from West Coast ports 
PFEL hauled 96 percent of such traffic. As the transporter of so much 
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freight in the Guam trade, PFEL is obviously the dominant carrier. The 


parties desire that PFEL be so treated, and in fact the interveners and 
Public Counsel on brief have concentrated their opposition on data per- 
taining to operations by that carrier. None of the evidence introduced 
by APL tends to diminish the probative value of that submitted by PFEL. 
Accordingly, the lawfulness of the general increases under investigation 
will be deterined in the light of traffic, operations, revenues, and net 
profits or losses of PFEL in the Guam trade. | 

The record shows that about 85 percent of merchandise imports 
to Guam originate in the United States. Since that traffic moves under 
rates in issue herein, it is obvious that general increases in such rates 
have a direct and substantial effect upon the economy of Guam and its 
citizens. | 

Revenues yielded on traffic to Guam are shown of record for 
operations by PFEL to and including June 30, 1960. Until that date the 
Guam trade was served by PFEL with three AP-3 vessels and two C-3 
vessels. The latter ships were chartered from another steamship com- 
pany. Two sailings were made each month from California, and one 
call each month was made in the Pacific Northwest and at, Honolulu. On 
outbound voyages, as required, the AP-3 vessels would continue on to 
Japan, Formosa, and the Philippines, and return via Guam. The C-3 
vessels would continue on to Japan, and return directly to the 
West Coast. After the aforesaid date PFEL discontinued its charter of 
the C-3 vessels and replaced them with three C--2 vessels chartered from 


a wholly-owned subsidiary company. Sailings to Guam were increased 
to three each month, calls in the Pacific Northwest and at Honolulu 
were continued at one each month, and service beyond Guam was sub- 
stantially as described above. The added sailing each month resulted 
in an increase of 26 percent in available bale cubic cargo capacity to 
serve the Guam trade. | 
Certain financial transactions relative to one of the AP-3 vessels 


> 


and to the three C-2 vessels, are of importance in determining a lawful 


We. 


base upon which to establish reasonable freight rates to apply on trans- 


portation performed in the Guam trade. For the purpose of clarity, 
each vessel will. be referred to by name and discussed separately. The 
AP-3 is called the Alaska Bear, and the C-2 vessels are known respec- 
tively as the Pacific Bear, the India Bear and the Philippine Bear. 

The aforesaid four vessels had been purchased at various times 
subsequent to World War Il by PFEL from the Maritime Administration 
and were operated in serving Guam. In 1955, as required by the vessel 
replacement provisions of its subsidy agreement, PFEL submitted bids 
for the purchase of three Mariner vessels, owned_by the government, for 
use in its subsidized operations. At that time the working capital position 
of PFEL required additional funds in order to qualify for purchase of the 
Mariners. To accomplish this increase in working capital, PFEL early 
in 1957 sold the aforesaid AP-3 and three C-2 vessels, as more parti- 
cularly described below, for the sum of $3, 850, 000. A capital gain tax 
liability in excess of $1, 600,000 was incurred by PFEL from these sales. 

The Alaska Bear was purchased in 1951 for $1,023,576, of which 
amount $269, 516 was paid at the time of purchase, with the government 
retaining a first mortgage on the ship as security for the balance. PFEL 
borrowed $300, 000 from Sixty Trust, the trustee of the pension fund for 
Textron, Inc., and used the money to discharge the remaining mortgage 
indebtedness on March 13, 1957. The Alaska Bear was then sold to 
Transpacific Company, a wholly-owned subsidiary of Sixty Trust, for 
$850,000. PFEL received $570,000 in cash. That sum had been borrow 
ed by Transpacific Company from the Bank of New York, and the bank 
was given a first mortgage on the ship in that amount. PFEL arranged 
a charter of the Alaska Bear to Coastwise Line at $18, 600 per month. 
This charter was assigned to the Bank of New York by Transpacific 
Company. PFEL received a second mortgage from Transpacific Com- 
pany, with interest at the rate of 10 percent, as security for the balance 
of the purchase price. The sum of $1, 200,000 was then borrowed by 
PFEL from Sixty Trust, for which loan it pledged such second mortgage 
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(also similar mortgages on the C-2 vessels discussed hereinafter). 

The maturity date of the described mortgages was 59 months after 
issuance, and on the same date PFEL by option from Transpacific 
Company had the right to purchase the Alaska Bear, and the three C-2 
vessels, for a total of $1,500,000. As consideration for this option, 
PFEL guaranteed to Transpacific Company and the Bank of New York, 

a continuous charter hire of the Alaska Bear in a total amount sufficient 


to amortize the mortgages by their maturity date. A further agreement 
was that if PFEL did not choose to exercise this option it could be re- 
quired to purchase the vessels from Transpacific Company at the end 
of 59 months for the sum of $1-million. The Alaska Bear under bare - 
boat charter to Coastwise Line was in turn chartered to PFEL for 
$80,000 per month, except for the period from October 30, 1958 to 
February 26, 1959, when the charter fee was $70,000 monthly. On 
February 27, 1959, the Alaska Bear was purchased by Long Island 
Tankers Corporation, a wholly-owned subsidiary of PFEL, for $886, 000. 
Of this purchase price, $450,000 was paid in cash from the purchasers’ 
construction reserve fund and $436,000 was paid in cash borrowed from 
the Bank of New York. The bank received a 5-year first mortgage on 
the ship, and an assignment of a charter to PFEL at the rate of $8,750 


per month. At all times PFEL continued to operate the Alaska Bear in 


the Guam trade. | 

The Pacific Bear was purchased in 1946 for $1,020, 064, subject 
to a first mortgage of $718,250. The vessel was operated by PFEL until 
March 1957 when PFEL paid the government the balance of the mortgage 
from a loan of $300,000 made to it by Sixty Trust. On April 1, 1957, 
Transpacific Company purchased the Pacific Bear for $1-million, of 
which $720,000 was paid in cash borrowed from the Bank of New York, the 
balance being secured to PFEL by a second mortgage on the ship. Trans- 
pacific had secured the loan from the Bank of New York by execution of 
a first mortgage on the ship. The second mortgage in the amount of 
$280,000 was for a period of 59 months and the rate of interest was 10 


18 


percent. The Pacific Bear was bareboat chartered to Coastwise Line 
for $18,600 per month, and in turn the proceeds of such charter was 
assigned to the Bank of New York. An option to purchase the Pacific 
Bear was given to PFEL, in consideration of which it guaranteed to 
Transpacific Company and the Bank of New York a monthly charter rate 
sufficient to amortize the foregoing mortgages by their due date. During 
the time that the Pacific Bear was chartered to Coastwise Line, the 
latter company either used the vessel or chartered it to another operator 
in the Hawaiian trade. For instance in the period August 20, 1959, to 
February 5, 1960, Coastwise Line chartered the Pacific Bear to Dorama, 
Inc. at a monthly rate of $9,700, and the latter corporation in turn 
chartered the ship to Hawaiian Marine Freightways. Three years to the 
day after purchasing the Pacific Bear, it was sold by Transpacific Com- 
pany to Long Island Tankers Corporation at a price of $730,000. The 
purchaser borrowed $500,000 from the Bank of California, a note for 
that amount having been guaranteed by PFEL, and used the money to pay 
part of the debt owed on the Pacific Bear by Transpacific Company to 

the Bank of New York. Additionally, the purchaser paid $65, 000 in cash. 
The balance of $165,000 was evidenced by a note in that amount, which 
was also the unamortized amount of .the note given by Transpacific 
Company to PFEL in 1957. The latter note with a concurrent mortgage 
and guaranteed charter had been pledged by PFEL to Sixty Trust as 
security for the loan from the latter bank. Long Island Tankers Corpora- 
tion assumed such obligation, and then bareboat chartered the Pacific 
Bear to PFEL at $9, 250 per month for use in the Guam trade. 

The India Bear was purchased in 1947 for $1,078, 909, with a first 
mortgage executed in favor of the government in the mount of $718, 240. 
On March 13, 1957, Sixty Trust loaned PFEL $300,000 with which the 
balance of the mortgage to the government was paid. PFEL sold the 
India Bear on April 1, 1957 to Transpacific Company for $1-million, of 
which amount $720,000 was paid in cash. That amount had been borrow- 


ed by the purchaser from the Bank of New York and was secured by a 


first mortgage on the ship. The purchaser also gave PFEL a note for 
$280,000, and secured the note by executing a second mortgage on the 
ship. The India Bear was bareboat chartered to Coastwise Line at a 
monthly rate of $18,600 which in turn was assigned to the Bank of New 
York. Charter hire had been guaranteed to Transpacific ‘Company and 
the Bank of New York by PFEL. Coastwise Line chartered the vessel 

to a ship operator serving the Hawaiian trade. On June 11, 1959, Trans- 
pacific Company sold the India Bear to Dorama, Inc. , for $800,000, of 
which amount $360,000 was paid in cash. Such cash payment had been 
borrowed from the New York Trust Company which received as security 
a first mortgage on the ship after the Bank of New York had released 

the first mortgage it had secured from Transpacific Company. The 
balance of the purchase price was paid by PFEL, which then received a 
10-year note bearing an interest rate of 5.5 percent, from Dorama, Inc., 
and which was secured by a second mortgage on the ship. Dorama, Inc., 
also gave PFEL an option to purchase the vessel. The India Bear was 
then chartered to Hawaiian Marine Freightways at a monthly rate of 
$64,000. Later, Dorama, Inc. defaulted on its obligation to the New 
York Trust Company and its note in the amount of $360, 000 was purchased 
by Long Island Tankers Corporation. The latter corporation also re- 
ceived an assignment from PFEL of the aforesaid note and second mort- 
gage in the amount of $440,000. Subsequently, at a United States Mar- 
Shal's sale, PFEL purchased the India Bear and assumed the obligation 
on both mortgages. Long Island Tankers Corporation purchased the 

India Bear from PFEL on May 27, 1960, and then bareboat chartered 

the vessel to PFEL at a rate of $9, 250 per month for use in the Guam 
trade. 


The Philippine Bear was purchased in 1947 for $1,071, 216, the 
government receiving a first mortgage for part of this price. The un- 


amortized amount of such mortgage was paid on March 13, | 1957, by 

using a loan of $300,000 from Sixty Trust. Two days later PFEL sold 
the Philippine Bear to Transpacific Company for $1- million. The pur- 
chaser paid $720,000 in cash and gave PFEL a note, at 10) percent rate 
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of interest, for the balance. The cash had been borrowed from the 

Bank of New York and was secured by a first. mortgage on the vessel. 

A second mortgage on the vessel was given to PFEL to secure the afore - 
said note. PFEL then pledged the second mortgage to Sixty Trust as 
security for a prior loan of $300,000. The latter amount had been 
borrowed in order to pay the mortgage held by the government on the 
original purchase of the Philippine Bear in 1947. Transpacific Company 
bareboat chartered the Philippine Bear to Coastwise Line. This charter 
was guaranteed by PFEL and assigned to the Bank of New York for the 
purpose of paying installments as they came due on both mortgages. 
Coastwise Line placed the vessel, by means of sub-charters, in the 
Hawaiian trade. Transpacific Company sold the Philippine Rear to 
Long Island Tankers Corporation on June 22, 1959, for $750,000, which 
amount was taken from the latter corporations’ construction reserve 
fund. The second mortgage held by PFEL and pledged to Sixty Trust was 
discharged. Long Island Tankers Corporation also paid Coastwise Line 
$100,000 for certain gear which had been added to the vessel. The next 
day, Long Island Tankers Corporation sold the vessel to Dorama, Inc., 
for $5,000 cash and a note in the amount of $845,000 running for 10-years 
at 5 percent interest. This note was secured by a first mortgage on the 
vessel. After default by Dorama, Inc., the Philippine Bear was purchas- 


ed by Long Island Tankers Corporation on May 2, 1960, at a court sale. 
The vessel was then bareboat chartered to PFEL for use in the Guam 
trade. 


Public Counsel and the interveners contend that the foregoing trans- 
actions should be ignored, and that the four vessels should be viewed'as 
though they had never been sold by PFEL. To these contentions this 
respondent replied that the sales and later acquisitions of the vessels 
were bona fide, arms-length transactions between unrelated companies, 
and should be so recognized. This argument does not meet the issue. 

Of course the transactions were bona fide, and for a legitimate business 
purpose. Sales which result in a capital gains tax liability in excess of 
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$1, 600,000 canriot be made with oneself, as interveners and Public 
Counsel seek to imply. However, such sales were made in order to 
raise funds for a purpose having no connection with the unsubsidized 
service to and from Guam. Insofar as is shown of record, the Guam 
trade received no benefit from the sales of the vessels, No valid rea- 
son exists for burdening the people of Guam with any costs related to 
the reacquisition of the vessels by PFEL or its subsidiary. The public 
interest requires that in determining depreciation and in computing a 
rate base for use herein as a standard by which to judge the lawfulness 
of the general increases in rates under investigation, the vessels Alaska 
Bear, Pacific Bear, India Bear and Philippine Bear be prcated as re- 


quested by Public Counsel and interveners. 

The operations of PFEL embrace both subsidized and unsubsidized 
voyages, and in order to determine that respondent's financial experience 
in the Guam trade it is first necessary to separate such operations. This 
separation is correctly accomplished by PFEL as follows. Since the 
unsubsidized operations are conducted with assigned vessels, the total 
operating expenses and depreciation incurred relative to such vessels 
are directly apportioned to that service. The income and expenses of 
other shipping operations are divided between subsidized and unsubsidized 
Services in the ratio of terminated voyage expenses of the unsubsidized 
operations to termikated voyage expenses of all voyages in the accounting 
period. The same ratio is used to apportion overhead expenses, less 
agency fees, commissions and brokerage earned; doubtful notes; accounts 
receivable; and depreciation expense, other than vessels. | 

The next step required is to segregate revenues and expenses of the 
domestic leg, namely service to and from Guam, from the foreign leg 

of the unsubsidized service. This is done on the basis of a revenue ton- 

mile prorate, except for items which can be directly assigned by weight 
or cost. Interveners do not object to use of the revenue ton- -mile pro- 
rate but criticize the method of computation used by PFEL. This parti- 
cular objection may be illustrated by a voyage from San Francisco, 


California to Yokohoma, Japan via Guam. In calculating ton-miles for 
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the foreign leg of such voyage PFEL uses the great circle distance of 
4536 nautical miles from San Francisco to Yokohoma. Interveners 


contend that this method is wrong and the correct computation of ton- 


miles for the foreign leg would include the actual distance traversed, 
namely 5052 nautical miles from San Francisco to Guam plus 1353 
nautical miles from Guam to Yokohoma. This contention cannot be 
sustained. The method of computing ton-miles used by PFEL is fair and 
proper. If, for instance, PFEL changed its itineraries so as to operate 
from California to Japan and then to Guam, the interveners would quick- 
ly discern the fairness of assessing the Guam trade with only the short- 
line mileage from California to Guam. Under the present method of 
Operation, it is service by PFEL in the domestic leg of the complete 
voyage which requires cargo in foreign commerce to be hauled out of 
line, and to charge that commerce with such added mileage would be 
unjust and inequitable. Use of the revenue ton-mile prorate, in the afore- 
said manner, shows that the domestic leg should be allotted 76.3 percent 
of the rate base governing the unsubsidized service. 

The freight carried in the Guam trade falls into three broad cate- 
gories, namely, commercial, military household goods, and military. 
In turn, the commercial freight can be categorized as general commodi- 
ties, and cement, in bulk. Public Counsel and the interveners contend 
that revenues yielded by the traffic in military household goods, military 
freight, and bulk cement, and the expenses assignable to the carriage 
of such traffic, should not be included in any projection of income under 
the increased rates. This contention is based on the fact that charges 
on military household goods and military cargoes are not based on 
published tariff rates, and the bulk cement was not carried at the tariff 
rate of $11.00 per short ton, equivalent to $12.32 per long ton, but dur- 
ing 1959 and the first three months of 1960 was carried at a contract 
rate of $9.00 per long ton and thereafter was carried at a contract 
rate of $8.00 per long ton until June 21, 1960, when a tariff rate of 
$8.00 per long ton became effective. The contention concerning mili- 
tary household goods and military cargoes is sound. These categories 
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of traffic are not carried at tariff rates subject to regulation, and neither 


the revenues yielded nor expenses incurred through their carriage are 
proper matters for consideration in determining the reasonableness of 
general increases of rates on other commodities. While it is lawful for 
respondents to carry freight for the United States government at low 
rates, or for that matter without charge if they so desire, | no valid rea- 
son exists for requiring commercial shippers, receivers. or the general 
public in Guam to subsidize in any degree the carriage of | government 
traffic. It is true, as respondent PFEL submits, that in past decisions 
by the Federal Maritime Board concerning general increases in rates 
there has been no separation of commercial and government traffic. 
However, it does not appear that the issue was raised in any prior pro- 
ceeding, nor that the propriety of including rates beyond the jurisi- 
dictional authority of the regulatory agency was given any consideration. 
The issue is raised herein, timely objection to inclusion of government 
traffic and rates has been made, and prior decisions do not afford any 
binding precedent in the premises. 

As to the carriage of cement, in bulk, the oe has been 
performed under a tariff rate, subject to regulation, since June 21, 1960. 
So far as the record shows the establishment of that rate was not chal- 
lenged in the form of a request for Suspension, and no formal complaint 
or investigation concerning it has been instituted. Although in these 
circumstances the revenue and expense attributable to the carriage of 
cement, in bulk, is properly a part of the determination herein, notice 
must be taken of the fact that such commodity was carried at less than 
the tariff rate during the year 1959 and first 6 months of 1960. The 
charging and collection of less compensation then was due under the 
tariff schedule filed by PFEL constitutes a violation of Section 2 of the 
Intercoastal Shipping Act, 1933. By reason of such unlawiulness, under - 
charges in the amount of $98, 202.28, covering 29,579 long tons of cement, 
in bulk, transported from California to Guam in 1959, are due and PFEL 
is legally obliged to make a demand forthwith on the shipper for payment 
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thereof. Similarly, PFEL should make a demand forthwith on the shipper 
for undercharges on cement, in bulk, hauled in 1960 to the extent that 

the respective tonnages were moved to Guam under rates of $9.00 and 
$8.00 per long ton rather than at the legal and applicable tariff rate of 
$11.00 per short ton, equivalent to $12.32 per long ton. 

The financial aspects pertaining to the carriage of commercial 
general cargo and cement, in bulk, by PFEL in the Guam trade during 
the first six months of 1960 are shown in the following table as stated 
by that respondent. 


TERMINATED VOYAGE RESULTS 
SNM IAGE RESULTS 


Revenues $2, 310, 565 
Expenses 2, 420, 992 
Gross Loss from Vessel Operations 110, 427 
OTHER SHIPPING OPERATIONS 
Income $ 2,331 
Expenses 54, 538 


Gross Loss from Shipping Operations 
before Overhead and Depreciation 162, 634 


52, 207 


OVERHEAD 
Administrative and General Expenses 310, 229 


Less Agency Fees, Commission 
and Brokerage 22,042 
| 288.187" 


Advertising | 10,502 

Taxes, other than Federal 2,749 301, 438 
Gross Loss from Shipping Operations 
before Depreciation 464,072 


DEPRECIATION 
Amortization ,- Leasehold 780 
Floating Equipment - Vessels 53, 184 
Other Floating Equipment 2,481 
Other Shipping Property and Equipment 


Net Loss before Mortgage Interest 
and Federal Income Tax $ 535, 362 


14, 845 71, 290 
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Some of the above items of expense will not be the Same in the 
future because of the described change in the operations | of PFEL as of 
June 30, 1960. The following determinations include greater revenue 
under the increased rates, as well as the necessary changes in expense 


items. 


The revenue shown in the above table would be increased to about 


$2, 995, 267 under the increased rates. Voyage expenses for the domestic 


leg would be increased by $89, 000 in higher costs, principally for wages 
and fuel oil, and decreased by $29, 000 which is the amount that the 
charter hire which had been paid on two C-3 vessels exceeds the addition- 
al costs of operating three C-2 vessels on a 10- -days schedule rather 
than two C-3 vessels on a 15-days schedule. Military household goods 
and military cargo accounted for 47 percent of the revenue tons hauled 
in the domestic service in the first six months of 1960. Deducting that 
percentage from the added voyage expenses of the domestic leg results 
in $31, 800 additional expenses, or a total of $2, 452,792 for voyage ex- 
penses. It is estimated by PFEL that expenses assignable to domestic 
service for other shipping operations will exceed income in such category 
by $29, 000 every six months, or an additional expense allotment of 

$15, 370 to carriage of commercial traffic. Overhead expenses are 
correctly calculated by PFEL on the basis of the voyage expense formula 
established by the Maritime Administration in General Order 31, 2nd 
Revision. The record contains no evidence to show that such formula 

is incorrect or unfair, nor that some other method of calculating over - 
head expenses would be preferable or more reasonable. In the first 

half of 1960 the allocation of overhead expenses are shown to have been 
$264, 347 for commercial general cargo, and $37,091 for cement, in 
bulk, a total of $307,438 as shown in the above table. There is much 
controversy among the parties as to the amount of depreciation which 
may properly be charged by PFEL. That respondent claims that ona 
six-months basis its depreciation will total $356, 000, of which amount 
$327,000 is charged to depreciation on floating equipment, vessels. 
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The latter sum is so large because the Alaska Bear is treated as having 
been purchased in 1959 rather than 1951, and the Pacific Bear, India 
Bear and Philippine Bear are treated as having been purchased in 1960 
rather than in 1946 or 1947. As found earlier herein, insofar as the 
Guam trade is concerned in the future, these vessels must be viewed 
as though title to them had remained in PFEL from the date of original 
purchase. On that basis the amount of depreciation for a period of six 
months on the vessels used by PFEL in domestic Service is $137,740; 
depreciation on other floating equipment and shipping property totals 
$23,740. The barge Adak is not included as a depreciable asset for 
reasons stated later herein in the discussion of a proper rate base. The 
amount of depreciation thus allocable to commercial general cargo and 
cement, in bulk, is $85,584 for a period of six months. 

Based on the foregoing projected revenue and expense statement, 
there would be a net profit before mortgage interest and federal income 
tax of $140, 083 for a period of six months, or twice that amount on an 
annual basis. Deduction of federal income tax at the standard corporate 
rate of 52 percent produces a projected net profit of $134, 480 a year. 

In computing a rate base as a standard by which to judge the reason- 
ableness of general rate increases, the most important item in the base 
is the value of vessels being operated in the trade under investigation. 
Interveners contend that the vessels operated by PFEL in the Guam trade 
must be valued at net book value, namely, at original cost less depreci- 
ation. No valid reason is presented, nor binding precedent cited, asa 
basis for finding that net book value is the only proper, or even the best 
method of determining vessel values for rate-making purposes. 

Public Counsel and PFEL are in agreement that the most equitable 
way to evaluate vessels for rate base purposes is to determine their 
fair domestic market values. This method of evaluation, unlike values 
computed from original cost depreciated or the weighted average of 
original and reproduction costs, gives regard to the influences which 


world shipping conditions, competition among carriers, and market 
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| 
competition exert on ship values at any particular time. It provides 
vessel owners with some degree of protection from inflationary trends 
in reproduction costs, yet also operates, if events so warrant, to insure 
that the public interest receives the benefit of lower reproduction costs 
or values occurring in a period of economic recession. Market values 
of vessels partially reflect earnings which may be produced by operat- 
ing such vessels in either foreign trade or domestic offshore commerce, 
The use of domestic market value of vessels in determining a carrier's 
rate base, rather than some other method which produces a different 
and less realistic valuation, lends an inducement, or at least does not 
create a bar to continued domestic service essential to Guam or any 
other island. If net book values are used to determine vessel values of 
ships which have been substantially depreciated during a period of 
continually rising costs, which is true with respect to vessels operated 
by PFEL in the Guam trade, there would arise a strong inducement to 
abandon domestic service, which is essential in the public interest, and 
to operate such vessels in foreign trade where their true current values 
are recognized by the forces of market and carrier competition, and 
subsidy may be gained. | 
Although in agreement as to use of domestic market values for 
purposes of calculating the worth of vessels to be used in a rate base, 
Public Counsel and PFEL disagree as to the proper method of determin- 
ing such values. The respondent urges that market values, should be 


found by averaging ship sales over a period of years, while Public 
Counsel contends that current market values are proper. In support 

of its position PFEL cites Atlantic-Gulf/ Puerto Ricc General Rate In- 
crease, 6 F.M.B. 14, wherein this quoted finding is made: "We find that 
the value of the vessels on the domestic market at or about the time 

the rate increase is requested, with adjustments to eliminate short term 
peaks in vessel values, is the proper method for determining the 
reasonable value of the property being used for the public.” In the cited 
decision ship sales during the period April 1957 - October 1958 were 


averaged for each type of vessel being operated in the Puerto Rico trade 
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by the respondents in that proceeding. Such averages were used, in- 
stead of current market values, because 1) of abnormally high prices 
at the beginning of the aforesaid period due to closing of the Suez Canal 
which caused a shortage of vessels, followed by a substantial decline in 
values subsequent to reopening of the canal, and 2) these facts occurred 
in a period related to that when rates were increased generally by re- 
spondents, effective one year apart, thus making it impractical to 
determine a common market value which would be current to both effec- 
tive dates. Neither of these matters are present herein. The effects 
stemming from closure of the Suez Canal had run their course prior to 
the general increases in the present proceeding, and one market value 
for each type of vessel used by PFEL in the Guam trade can fairly be 
related to the effective dates of the general increases. Moreover, while 
in the decision relied on by PFEL a period of only a year and a half 
was used to obtain vessel values, that respondent argues that 28 sales 
of C-2 type vessels from March 1955 through March 1960, and 6 sales 
of AP-3 type vessels from May 1955 through August 1959, should be 
averaged. The cited decision contains no findings which so much as 
indicate that such lengthy periods are proper for purposes of averaging 
values, even if other circumstances require such procedure. Additional- 
ly, use of average values of ship sales since 1955 and 1956, instead of 
current domestic market values, would vitiate the reasons which support 
using domestic market values instead of net book values or the weighted 
average of original and reproduction costs of the vessels being operated 
in the trade subject to investigation. 

A qualified ship appraiser was called as a witness by Public Counsel, 
and he gave his expert opinion of the domestic market values for the 
types of ships operated by respondents in the Guam trade. Appraised 


values for ships Operated by the dominant carrier are $600, 000 for the 
AP-3 vessels and $675,000 for the C-2 vessels as of July 1960. The 
first general increase became effective April 30, 1960, and the second 
increase was published on August 27, 1960. Thus, appraisals in J uly 
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1960 represent current market values for the purposes of this proceeding. 
Although the appraised values are criticized by PFEL as being too low, 
the expert witness testifying on behalf of that respondent admitted on 
cross-examination that he had no particular objection to such values 
as being proper market values as of July 1960. It thus appears that the 
reasonable value of the dominant carrier's unsubsidized vessels which 
were being used for the public at the time of the general increases under 
consideration was $3,825,000. When the latter amount is confined to 
the percentage allocable to domestic commercial traffic, the rate base 
valuation is $1,546,792. | 
In addition to vessel valuation, other items properly included in 
the rate base of a water carrier are the values of other floating equipment 
devoted in whole or in part to the service being considered, other assets, 
and working capital needed for the subject service. The principal item 
of value claimed by PFEL in the category of other floating equipment is 
the barge Adak Isle which had a book value of $280, 252 at the end of 1959. 
This barge had been purchased by PFEL in October 1956, and, after 
being towed to Guam, was used as a temporary warehouse for bulk ce- 
ment. PFEL had found that the speed of discharge of cement at Guam 
was limited to the unloading abilities of shoreside facilities. To speed 
unloading, the Adak Isle would tie up alongside a PFEL inbound vessel 
and cement was discharged into the barge. The ocean-going vessel 
could then depart without being delayed by the inadequate shore based 
facilities. The management of PFEL believed that the investment in the 
Adak Isle would easily be recovered and prove a profitable investment 
later through savings in port time for its vessels. The Adak Isle was 
used for its intended purpose in 1957 and until late in 1958, but has not 
been used since. In October 1958 the superstructure and all gear, such 
as pumping equipment used to unload cement, were removed from the 
Adak Isle. The gear removed from the barge was later shipped to San 
Francisco or other destinations. Efforts to sell the barge have not been 
sucessful. The cement loaded on and unloaded from the Adak Isle was 
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part of transportation under other than tariff rates. The foregoing facts 
clearly show that the people of Guam have not received any benefits 
from the purchase of the Adak Isle which are properly chargeable to them. 
In view of the present condition of the Adak Isle, with superstructure 
and gear removed, there is no apparent use which can be made of it by 
PFEL to the benefit of the public interest. Furthermore, even if the 
Adak Isle could otherwise be considered a proper item for inclusion in 
the rate base, the record does not reveal its value after removal of 
superstructure and gear. Elimination of the Adak Isle from the rate 
base reduces the value of other floating equipment to $19,796 as of 
June 30, 1960, of which $8,005 may be claimed for the rate base on 
domestic commercial traffic. 

A total of $281,560 is shown by PFEL in the category of other 
assets allocable to the Guam trade as of June 1960. This category in- 
cludes sub-items entitled other shipping assets, spare parts, office 
furniture and fixtures, claims pending, and other deferred charges and 
prepaid expenses. The sub-item, other shipping assets, includes one 
house on Guam. Title to this house is in one of PFEL's wholly-owned 
subsidiaries, and the house is occupied by a PFEL employee. Interveners 
and Public Counsel contend that the value of such house should not be 
included in the rate base but they offer no persuasive reason for exclud- 
ing it. The sub-item, claims pending, covers insurance claims for 
vessel repairs made by PFEL and billed to the insurance company. This 
is a fluctuating amount but is indicated to be present at all times. As 
of July 1960 it amounted to $39, 205 compared to $178, 381 at the end of 
1959. PFEL's claim of the former amount as part of the rate base is 
proper. Interveners contend that the amount claimed by PFEL for the 
sub-item, other deferred charges and prepaid expenses, should be 
disallowed. This contention is without merit because it is based on the 
erroneous claim that such assets are included in the category of working 
capital. Thus, all of the claims by PFEL for other assets are proper 


and that category, when restricted to domestic commercial traffic, adds 
$149, 227 to the rate base. 
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The parties are in agreement that working captial should be calcu- 


lated in accordance with the requirements of General Order 31, 46 
C.F.R. Sec. 286. 3(a)(1). Limitations (3) and (4) of that order, relating 
to the computation of working captial, are set forth in the appendix to 
this report. PFEL contends that working capital should be computed 

in accordance with Limitation (4), and cites Atlantic-Gult/Puerto Rico 
General Rate Increase, Supra, as authority. The cited proceeding con- 
tains the following language: "In determining a fair and reasonable 
allowance for working captial as an element of the rate bases in proceed- 
ings such as these, we will limit the amount to that determined under 
Limitation 4 of General Order 31 and give no consideration to Limitation 
3." Public Counsel and interveners argue that Limitation (4) should not 
be used because it produces a larger sum than that computed by using 
Limitation (3), and the terms of General Order 31 provide that Limitation 
(4) may be used only when it produces a lower total than iis computed 
under the provisions of Limitation (3). They further contend that the 
latter limitation is the normal measure of working capital (current assets 
less current liabilities), whereas Limitation (4) is an average voyage 


expense formula and not a measure of actual working capital. 

The quoted finding above is clear and explicit. This is not denied 
by Public Counsel and interveners. Unless such finding is changed on 
reconsideration, or until it is overruled in a later decision, it must be 
followed. PFEL shows a working capital of $1,774, 309 for the domestic 
service, of which $940, 384 should be allocated to commercial traffic. 
Use of Limitation (3) as advocated by Public Counsel and interveners 
would have produced working capital of $589,569, and an allocation of 
$312, 472 to commercial traffic. 

In the following table the foregoing values are consolidated to 
obtain the total for use as a rate base herein. | 
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RATE BASE 
PACIFIC FAR EAST LINE, INC. - GUAM COMMERCIAL TRAFFIC 
Vessels Valuation $1, 546, 792 
Other Floating Equipment 8,005 
Other Assets 149, 227 
Working Capital 940 , 384 
$2, 644, 408 

The projected net annual profit of $134, 408 is approximately 5.1 
percent of the rate base. This estimated rate of return under the general 
increases established by respondents is just and reasonable. 

In view of the fact that the lawful rate of return is about 5.1 per- 
cent, it is not necessary to discuss contentions by PFEL that a rate of 
return of 12.5 percent would be lawful, and that the lawfulness of in- 
creased rates should be judged in the light of a carrier's operating ratio. 


ULTIMATE FINDINGS 


It is found and concluded that respondent Pacific Far East Line, 
Inc., charged and collected less compensation for the transportation of 
cement, in bulk, from California to Guam, in 1959 and the first six 
months of 1960, than was applicable under the governing freight tariffs; 
that such charging and collection of lesser compensation constitutes a 
violation of section 2 of the Intercoastal Shipping Act, 1933; that the 
undercharges in 1959 amounted to $98, 202.28, and in 1960 amounted to 
the number of long tons hauled during the first six months of 1960 at 
rates of $8 and $9 per long ton rather than at the applicable rate of $11.00 
per short ton, equivalent to $12.32 per long ton. It is hereby ordered 
that Pacific Far East Line, Inc., make a demand forthwith on the shipper 
for payment of the aforesaid undercharges. 

It is further found and concluded that the general increases of 10 


percent and 20 percent in rates between United States ports and Guam, 
Marianas Islands, Midway Island, Wake Island, Ebeye (Kwajalein Atoll), 


and Eniewtok, under investigation herein, are just and reasonable. 
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An order discontinuing this investigation proceeding and canceling 
the order herein dated April 28, 1960, which required respondents to 
keep an account of all freight moneys received by reason of the increases 


in rates, will be entered as to respondent, American President Lines, 
Ltd. | 


A similar order will be entered as to respondent Pacific Far East 


Lines, Inc., upon receipt of proof in affidavit form that the described 
undercharges on cement, in bulk, have been collected. | 


/s/ William J. Sweeney 
Presiding Examiner 


Washington, D.C. 
November 7, 1961. 


APPENDIX 
General Order No. 31, provides in pertinent part as follows (46 
C.F.R,. sec. 286. 3(a)(1) in part): | 


LIMITATION (3) 
ADJUSTED WORKING CAPITAL 


The excess, if any, of the balance of Adjusted Working Capital of 
the operator and its wholly-owned subsidiary companies as of the balance 
sheet date, after interim adjustments thereof, as provided. jin paragraph 
(d) of this section, and allocated to subsidized operations as provided in 
paragraph (e) of this section, over Limitation of Adjusted Working Capital 
in subsidized operations, as defined in Limitation (4), shall be deemed 
to be Capital Held in Reserve in the business and shall not be taken into 
account in determining capital employed. | 

For the purpose of applying this Limitation, Adjusted Working 
Capital shall include only the following accounts defined in Part 282 of 
this chapter: 


Accounts 


100-199 Current assets (less reserves and provision for accrued de - 
(369) posits in statutory reserve funds other than ONY deposits, 
which shall not be accrued for deposit). 


Accounts 

200 Unterminated voyage expense. 

375-389 Deferred charges (to operations) and prepaid expenses. 
Less: 


400-534 Current liabilities (excluding mortgage notes -- vessels, and 
other liabilities payable from statutory reserve funds). 


495 Advance ticket sales and deposits. 
500 Unterminated voyage revenue. 


The provision for accrued deposits into the statutory reserve funds 
referred to in Accounts 100-199 hereinabove shall include, but is not 
limited to, the following: 


(i) Accrued depreciation on vessels required to be deposited into 
the Capital Reserve Fund; 

(ii) Proceeds from sales or loss of vessels and other amounts 
which, upon collection, are required to be deposited into the Capital Re- 
serve Fund; 


(iii) All accrued mandatory deposits into the Special Reserve Fund. 


LIMITATION (4) 
LIMITATION OF ADJUSTED WORKING CAPITAL 


Adjusted Working Capital as determined under Limitation (3) shall 
be allowed as capital employed to the extent of the Total Average Voyage 
Expenses employed in subsidized operations determined as follows: 

Average Voyage Expenses shall be determined on the basis of the 
actual expenses of operating and maintaining the subsidized vessels (ex- 
cluding lay-up expenses) for a period represented by the average length 
of time of all round voyages (excluding lay-up periods) calculated separ - 
ately for each subsidized service (line). For the purposes of this Limit- 
ation, the term "line" shall be deemed to mean those described in Part 
I of the Operating-Differential Subsidy Agreement, or in instances where 
the routes or services described therein are not designated as lines, then 
the trade routes referred to in Part I of the Subsidy Agreement shall for 
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such purposes be deemed to be lines: Provided, That in any event pas- 
senger services shall be deemed to be lines separate and distinct from 
freight services: And provided further, That in instances where unsub- 
sidized vessels are operated in subsidized services and are subject to the 
reserve and recapture provisions of the Agreement, they shall not be 
considered as a separate category but shall be included with the subsidized 


vessels for the line involved. 

This determination shall be made in the following manner; 

First: By dividing the sum of such expenses for the accounting 
period involved applicable to the subsidized vessels in each such service 
(Line) by the aggregate number of days (excluding lay-up days) consumed 
in all voyages of such vessels in each such service (line) terminating 
during such period; | 

Second: By multiplying the quotient thus obtained by the number of 
days (excluding lay-up days) in the average voyage in each such service 


(line); and 


Third: By multiplying the resulting product by the oe of the 


total number of days (excluding lay-up days) consumed in voyages of sub- 
sidized vessels in each such service (line) terminating during the account- 
ing period divided by the number of calendar days within the accounting 


period. 

The expense of operating and maintaining the subsidized vessels shall 
include overhead (Accounts 900-955 less Accounts 670 and 895) allocated 
to subsidized operations under $286.4 and total Operati ng Expense --Term- 
inated Voyages (Accounts 701-799) in Part 282 of this chapter). For the 
purpose ofthis Limitation (4), if, in any instance, the average subsidized 
voyage in any subsidized service (line), as determined above, is of less 
than ninety (90) days’ duration, the expense of hull and machinery insur - 
ance (Account 755) and P& Iinsurance (Account 757) shall be determined 
to be that for a period of ninety (90) days: Provided, That such allowance 
for insurance expense shall not, in the aggregate, exceed the total actual 
insurance expense for the accounting period. Expenses used for this pur- 
pose shall be those included in the annual accounting for each calendar 
year, filed under Part 292 of this chapter, and shall not be adjusted 


thereafter. 


[Filed April 4, 1963] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA PSOE, 


STIPULATION 

Pursuant to 5 U.S.C. 81036, 28 U.S.C. §2112(b), and Rule 38(g) 
of this Honorable Court, it is hereby stipulated and agreed by and between 
counsel for the petitioner, the United States, the Federal Maritime Com- 
mission, and the intervenors that the following facts are relevant and 
material to the issues presented for review by the petitioner herein, and 
they may be printed in the Joint Appendix in lieu of the portions of the 
record on which they are based: | 

1. The net book value of the six vessels assigned to the Guam trade 
as of June 30, 1960 - original cost plus betterments, less depreciation, 
predicated on a useful life of 22 1/2 years, plus residual value of $5 per 
deadweight ton, before allocation as between the domestic and foreign leg 
of the trade and before allocation within the domestic leg to the tariff 


and nontariff services - is $2, 648,742. 


| 
2. The net book value of the six vessels assigned to the Guam trade 


as of December 31, 1959 - original cost plus betterments, less depreci- 
ation, predicated on a useful life of 22 1/2 years, plus residual value of 
$5 per deadweight ton, before allocation as between the domestic and 
foreign leg of the trade and before allocation within the domestic leg to 
the tariff and nontariff services - is $2, 828, 330. | 

3. The Federal Maritime Commission's finding of a rate base value 
for vessels of $1, 137, 274 devoted to the carriage of commercial cargo 
in the Guam domestic trade was derived by the Commission by using the 
net book value of the vessels as of 12/31/59 of $2, 828, 330, ‘allocating 
76.3% of that to the domestic trade ($2, 158,016), and further allocating 
52.7% of that amount to commercial cargo (including bulk cement). 

It is further stipulated and agreed by and between counsel for the 
parties herein that opening and reply briefs shall be served in typewritten 
form, in accordance with the schedule set forth below, unless times set 
forth therein are enlarged by stipulation or by order of the Court; that 
within ten days of the filing of reply briefs, or the lapse of time for the 


filing of such briefs in the event none are filed, the parties will designate 
portions of the record to be printed in the Joint Appendix; and that counsel 
for the parties shall in good faith stipulate such facts to the greatest ex- 
tent practicable in order to reduce the amount of record evidence in the 
form of testimony and exhibits required for printing in the Joint Appendix, 
Time Schedule for Service of 
Typewritten Briefs 
Petitioner's Opening Brief - within 40 days following the entry 
by the Court of its order or minute of the prehearing conference. 


Respondent and Intervenor Briefs - within 40 days of the filing of 
the petitioner's brief, 


Petitioner's Reply Brief - within 40 days of the filing of the Respon- 
dent and Intervenor briefs. 


Filing of Joint Appendix - within 10 days of the filing of the Petition- 
er's reply brief, or, if no such brief be filed, within 10 days of the 
lapse of the time for the filing of such reply brief the parties will 
designate the stipulated facts and portions of the record to be print- 
ed in the Joint Appendix; and within 5 days thereafter the Joint 
Appendix shall be filed. 


Printed Briefs - within 10 days of the filing of the Joint Appendix. 
Statement of Issues 


It is further stipulated and agreed by and between counsel for the 
parties herein that the issues presented by the petition herein for deter- 
mination by the Court, are as follows: 

Issue 1 

Did the Federal Maritime Commission err in its determination 
of the rate base allowable to PFEL for the performance of the 
service under investigation - 

a) in its determination of the value of the ships assigned to the 

service; 


b) in its determination of the amount of allowable working capital 


invested by PFEL in the performance of the service; 


c) in its allocation of the values of rate base components as be- 


tween the service under investigation and other services of PFEL? 
| 


Issue 2 
Did the Federal Maritime Commission err in its determination 

of the revenues and expenses properly chargeable to PFEL's per- 

formance of the service under investigation - : 

a) by including in such revenues and expenses those applicable to 

the transportation of bulk cement; : 

b) by its method of allocating administrative overhead expenses as 


between the service under investigation and other services of PFEL? 


It is further indicated by counsel for the intervenor Pacific Far East 
Line, Inc., that it proposes by way of motion or argument on brief to 
raise the poe issue of whether the petitioner has standing to obtain 


review in this Court. | 


Date: 


April 4, 1963 /s/ Eugene L. Stewart — 
Counsel for Government of Guam, 
Petitioner 


* ke 


April 4, /s/ Irwin A. Seibel 
Counsel for The United States 
Respondent 
* * | 


April 4, /s/ James L. Pimper 
Counsel for The Federal Maritime 


Commission, Respondent 
* OK Ok 


April 4, /s/ Mark P. Schlefer 
Counsel for Pacific Far East Line, 


Inc., Intervenor 
* Ok Ok 


April 4, /s/ Warner W. Gardner 
Counsel for American President 


Lines, Ltd., Intervenor 
x * * 
| 


38 
[Filed Sept. 13, 1963] 


IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
THE GOVERNMENT OF GUAM, ) 
Petitioner, 

v. ) No. 17,488 
THE FEDERAL MARITIME COMMISSION 
UNITED STATES OF AMERICA, ) 
) 


Respondents. 


? 


STIPULATION OF ADDITIONAL 
FACTS FOR REVIEW 

Counsel for the petitioner, the United States, the Federal Mari- 
time Commission, and the intervenors have heretofore (on April 4, 1963) 
stipulated certain facts as relevant and material to the issues presented 
for review by the petition herein, and such stipulation by agreement is to 
be printed in the Joint Appendix in lieu of the portions of the record on 
which it is based. 

In said stipulation counsel for the parties agreed that following the 
filing of typewritten briefs by the parties, counsel would undertake in 
good faith to stipulate additional facts to the greatest extent practicable 
in order to reduce the amount of record evidence in the form of testimony 
and exhibits required for printing in the Joint Appendix. 

The briefs of all parties having now been filed in typewritten form, 
counsel for the parties have accordingly consulted with a view to the stip- 
ulation of such additional facts, and they do hereby stipulate and agree 


that the following facts may be printed in the Joint Appendix in lieu of the 
portions of the record on which they are based: 


1. Guam is a small island in the Western Pacific Ocean, 5200 miles 
from California ports, 1370 miles from Japan, and 1500 miles from the 
Philippine Islands. 

2. The island is well within the belt of tropical soils, but circum- 
stances preclude any substantial tilling of the soil. Of three distinct soil 
areas, which comprise nearly two-thirds of the island's area, the largest 
contains all of the airports on Guam, and several large military reserva- 
tions. The other two areas are unfit for cultivation. Today only 15 per 
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cent of the foodrequirements of the people of Guamis produced on the island. 


3. Approximately half of the population of Guam consists of mem- 
bers of the U. S. armed services, civil service, and dependents engaged 
in operating the military bases on the island; the rest are natives of Guam. 

4. The principal activity on the island is the operation of the mili- 
tary bases, and providing services and goods for the military establishment. 

5. Guam is directly dependent for virtually all goods consumed on 
the island upon ocean transportation from the United States. : Fifteen per 
cent or less of Guam's merchandise imports in recent years originated 
outside of the United States. 

6. The first rate increase, averaging about 10 per cent over then- 
existing rates, was filed by PFEL, effective March 22, 1960, and by APL, 
effective April 8, 1960. It was suspended the maximum (4-month) period 
permitted by law (Sec. 3, Intercoastal Shipping Act, 46 U.S. C. § 845), until 
April 29, 1960, by the Board's orders of March 21 and April 7, 1960, 
initiating the investigation. 

7. The second rate increase, averaging about 20 per cent over the 
rates provided for by the then-existing tariffs, including the preceding 10 
per cent increase, was filed by both carriers, effective September 27, 1960, 
and suspended to January 26, 1961, by the Board's order of August 29, 
1960, expanding the investigation to include such increased rates. 

8. Evidence was received in the investigation concerning the prop- 
erty and other capital used by PFEL in the Guam trade during 1959 and 
the first 6 months of 1960, as well as the carrier's revenues and expenses 
pertaining to voyages terminated during that period. | 

9. Until June 30, ‘1960, the Guam trade was served by PFEL with 
three AP-3 vessels and two C-3 vessels. Two sailings were made each 
month from California, and one call each month was made in the Pacific 
Northwest and at Honolulu. On outbound voyages, as required, the AP-3 
vessels would continue on to Japan, Formosa, and the Philippines, and 
return via Guam. The C-3 vessels would continue on to Japan and re- 
turn directly to the West Coast. After the aforesaid date, PFEL replaced 
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the C-3 vessels with three C-2 vessels. Sailings to Guam were increased 
to three each month, calls in the Pacific Northwest and at Honolulu were 
continued at one each month, and service beyond Guam was substantially 
as described above. 

10. No party excepted to the Examiner's use of June 30, 1960, as 
the date for the determination of net book value of property for rate base 
purposes. 

11. PFEL's Vice President-Traffic acknowledged that the tariffs 
require prepayment of all freight charges, explaining that this meant 
"payment of freight charges prior to the release of the negotiable docu- 
ment or the bill of lading under which the cargo moves." 

12. Of the revenue ton miles applicable to cargo transported in 
the domestic service during the first 6 months of 1960, 38.3 per cent 
was applicable to commercial cargo (other than bulk cement) and 14.5 
per cent to bulk cement. Commercial cargo, including bulk cement, ac- 
counted for 52.8 per cent of the revenue ton miles. 

13. PFEL's Treasurer testified that in managing the fiscal affairs 
of the carrier he considers that "working capital is the difference be- 
tween current assets and current liabilities." 

14. PFEL's ships in the Guam trade handle foreign cargoes in ad- 
dition to the domestic cargoes moving between the United States and Guam. 
These foreign cargoes consist of goods transported from the United States, 


beyond Guam, to Japan, Formosa, Korea, and other ports of the Far East; 


inter-port in the Far East; and in return cargoes from those ports to 
Guam and the United States. Of the cargoes transported in PFEL's ter- 
minated voyages in the Guam trade during the first 6 months of 1960, 
76.3 per cent of the revenue ton miles were in the domestic leg; and the 
balance of 23.7 per cent, in the foreign leg. 

15. During the period covered by the investigation there were in- 
cluded in the revenues and expenses of terminated voyages in the Guam 
trade, transported in the domestic leg of the voyages (i.e., cargo move- 
ments between the United States and Guam), military cargo transported 
at the special contract rates provided in PFEL's contract with the Mili- 
tary Sea Transportation Service. 


16. The revenue ton miles applicable to foreign and domestic car- 
go, and within the domestic leg to the categories of cargo carried by 
PFEL, for the calendar year 1959 and the first 6 months of 1960, are as 
follows: : 


1959 lst 6 mos. 1960 
REVENUE TON MILES % | REVENUE TON MILES % 
(omit 000's) (omit 000's) 


TOTAL 1,686,983 100 870,302 100 
FOREIGN 418,198 24.8 206,617 


DOMESTIC 1,268,785 (100 %) 75.2 663,685 (100 %) 
Commercial 493,869 ( 38.9%) 254,103 ( 38.3%) 
Bulk Cement 146,127 ( 11.6%) 95,936 ( 14.5%) 
Military 543,425 ( 42.8%) 275,077 ( 41.4%) 
Household Goods 85,364 ( 6.7%) 38,569 ( 5.8%) 


17. No voyages terminated during the first 6 months of 1960 in- 


cluded any bulk cement transported at the $8 rate. The revenue and ex- 
pense data of record include only that pertaining to terminated voyages 
(i.e., complete round trips of a vessel). The carrier's officials acknowl- 
edged that the bulk cement was not transported at the tariff rate during 
1959 or in voyages terminated during the first 6 months of 1960. 

18. PFEL submitted in evidence a projection, Exhibit 7, of cargo 
movement on an annual basis consisting of a listing of the commodities 
transported under Guam Freight Tariff No. 1 in voyages terminated dur- 
ing the first 6 months of 1960 showing as the number of revenue tons of 
each commodity an amount equal to twice the tonnage transported in the 
voyages terminated during the first 6 months. This projection set forth 
the revenue which would be derived by the carrier if such cargo were 
transported under PFEL's Guam Freight Tariffs No. 1, No. 2, and No. 3, 
respectively. Bulk cement was not included in the commodity listing or 
in the revenues shown on this study. The total revenue which the carrier 
would receive for the transportation of such cargo movement on an an- 
nual basis under the respective tariffs cited was indicated in the study as 
follows: 


Under Tariff No. 1 $ 3,725,602.00 
Under Tariff No. 2 $ 4,091,604.60 
Under Tariff No. 3 $ 4,874,503.70 


19. PFEL's operations include both subsidized and unsubsidized 
voyages. Transportation between the United States and Guam is conduct- 
ed entirely in unsubsidized voyages. Most voyages in the Guam trade in- 
clude both "domestic" cargo (i.e., moving between the United States and 
Guam) and "foreign" cargo (i.e., moving between the United States or 
Guam and foreign ports such as ports in the Philippines, Japan, Formosa, 
etc.). (Only five out of twenty-four terminated voyages in the Guam trade 
in 1959, and four out of twelve in the first 6 months of 1960 turned at 
Guam for return to the United States.) 

20. General expenses not subject to direct apportionment were di- 
vided by PFEL and the Examiner between PFEL's subsidized and unsub- 
sidized service on a voyage expense prorate. Allocation of such expenses 
within the unsubsidized services between the foreign and domestic legs 
was made on a revenue ton mile prorate. 

21. The increase in the percentage of administrative overhead allo- 
cated to the Guam service is as follows: 


PACIFIC FAR EAST LINE, INC. 
OVERHEAD ALLOCATION PERCENTAGE, GUAM" 


1957 25.4668% 
1958 27.1014% 
1959 29.3257% 
1960 (1st half) 31.5095% 


* 

"Guam" here means the unsubsidized service. For 
the percentage of administrative overhead allocable to 
the domestic leg, the percentages shown above would 
be multiplied by approximately 76%. 


22. The amount of administrative overhead expense allocated to 
the unsubsidized service in relation to the carrier's total such expense 


is as follows: 


PACIFIC FAR EAST LINE, NC. 
ADMINISTRATIVE OVERHEAD (NET)* TOTAL, AND 
AMOUNT ALLOCATED TO UNSUBSIDIZED SERVICE 


Unsubsidized 
Year Total Amount | 


1957 $4,162,410 $ 853,338 
1958 4,094,333 987,905 
1959 4,556,103 1,307,714 
1960 (6 mos.) 1,992,124 627,708 


1960 (annual rate) 3,984,248 1,255,416 
: | 
Net of agency fees and commissions. 


23. PFEL justified its use of the voyage expense prorate for the 


allocation of administrative overhead as between the subsidized and un- 
subsidized service on the basis of General Order 31, Federal Maritime 
Board, 46 C.F.R. §286.4(c). : 

24, The first of the two tariff increases under investigation did 
not apply to cargoes in voyages terminated on or prior to June 30, 1960. 

25. Guam is 5200 miles from the nearest United States mainland. 

26. Before the Commission, the Government of Guam contended 
in its Exceptions to the Examiner's Initial Decision that "no amount 
[should be] added to the rate base for working capital because the carri- 
er is provided with working capital by the shipping public, not its in- 
vestors, and in advance of incurring expense for performance of the 
transportation services in question." : 

27. The working capital amount set forth in PFEL's rate base ex- 
hibit (Ex. 3) is a computation made under G.O. 31, Limitation 4. 

28. PFEL's Reply Brief before the Examiner contained the follow- 
ing statement at page 6: ''The record clearly shows that, although bulk 
cement was not carried at the tariff rate in 1959 and part of 1960, it has 
been moving at the rate set forth in FMB Tariff No. 2 since April, 1960 
(R. 611-612, 1520).” | 

29. No cement was transported at the rate specified for bulk ce- 
ment in Tariff No. 2, effective April 29, 1960, in voyages terminated in 


the first 6 months of 1960. | 
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30. PFEL's total revenues in the subsidized service declined 
from about $32 million in 1957 to slightly less than $25 million in 1959, 
to $12.3 million for the first 6 months of 1960. In the unsubsidized 
Guam service revenue was $9.2 million in 1957 and about $5.3 million 
in the first 6 months of 1960. 

31. PFEL operates as a common carrier by water on a ten-day 
frequency between United States Pacific Coast ports (including Hawaii) 
and the islands of Guam, Wake and Midway, with voyages extending be- 
yond to other Pacific islands, Japan, Korea, Formosa and the Philip- 
pines. This service is performed without subsidy, employing three C-2 
type and three AP-3 Victory type vessels. 

32. PFEL also operates a subsidized service on Trade Route 29, 
utilizing nine C-4 vessels of the Mariner type. 

33. The Government of Guam's brief to the Examiner contained 
a figure of $19,796.26 for the net book value as of June 30, 1960, of 
PFEL's "other floating equipment" in the unsubsidized service (i.e., 
both the domestic and foreign legs of the Guam service). 

34. Both the carrier and Public Counsel used the terminated 
voyage expense prorate in allocating PFEL's overhead expense between 
the subsidized and unsubsidized services. 

35. The net book value of PFEL's "other floating equipment" as 
of December 31, 1959, after allocation between the domestic and foreign 
leg of the unsubsidized service and after further allocation to commer- 
cial cargo (including bulk cement) is $8,626. The net book value of such 
property after such allocation as of June 30, 1960, is $8,005. 

36. PFEL transported general commodity cargo to and between 
foreign ports, pursuant to services and tariffs not subject to this pro- 
ceeding, in the same ships as performed the common carrier services 
which are subject to the tariffs under investigation in this proceeding. 

37. American President Lines, Ltd. (APL) is a Delaware corpora- 
tion which has its principal offices in San Francisco, California. It oper- 
ates, in addition to two Trans-Pacific services, a Round-the-World Serv- 


ice and an Atlantic/Straits service. In the latter service, sailings are 
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made twice a month from Atlantic Coast ports to California, the Philip- 
pines and Malaya-Indonesia, with permissive calls at Guam (outbound) 
and Hong Kong, Viet-Nam, and Cambodia. 


38. APL serves Guam with vessels engaged in its Atlantic/, Straits 


service. These vessels can call at Guam with substantially less steam- 
ing deviation than those of APL's other services which usually proceed 
first to Japan. No other steamship line serves from the Atlantic Coast 
ports to Guam. | 

39. APL offers up to 24 sailings per year from United States ports 
to the territory of Guam. No more than 16 of these sailings are permit- 
ted to carry commercial cargo from California ports to Guam. 

40. PFEL carries the great bulk of the cargo from California to 
Guam. APL carries about 4% of the commercial freight from California 
to Guam and about 15% of the total commercial cargo om U. S. Atlantic 
and Pacific Coast ports to Guam. 

It is further stipulated and agreed by and between counsel for the 
parties that, the Federal Maritime Commission and the Examiner having 
taken official notice of the tariffs of the intervenors, the Court may take 
judicial notice of such tariffs on this review. These tariffs are being held 
by the Commission and will be subject to the orders of the Clerk of the 
Court pursuant to Rule 38(g) of the Rules of the United States Court of Ap- 
peals for the District of Columbia. Such tariffs include the following: 
PFEL Guam Freight Tariff Nos. 1, 2, and 3; APL Atlantic/Guam Freight 
Tariff Nos. 2, 3, and 4; APL Guam Freight Tariff No. 4; APL Pacific/ 
Guam Freight Tariff Nos. 5 and 6. 

s/ Eugene L. Stewart_..||.|... s/James L. Pimper 


Counsel for Government of Guam, Counsel for The Federal Maritime 
Petitioner * * * Commission, Respondent * * * 
s/ Irwin A. Seibel s/ “Mark P. Schlefer 
Counsel for The United States, Counsel for Pacific Far East Line, 
Respondent * * * Inc., Intervenor * * * 
| 
s/ Alfred L. Scanlan | 
Counsel for American President 
Lines, Ltd., Intervenor * * * 


Dated: September 13, 1963 


BEFORE THE 
FEDERAL MARITIME BOARD 
WASHINGTON, D.C. 


———————— ee Se 
GENERAL INCREASE IN RATES ) 


PACIFIC-ATLANTIC/GUAM TRADE 
ii Sa ee eae 


DOCKET NO. 901 


PETITION 


OF THE 
GOVERNMENT OF GUAM 
FOR 
LEAVE TO INTERVENE 


Comes now your Petitioner, the Government of Guam (hereinafter 
referred to as Petitioner), pursuant to Rule 5(n) of the Federal Mari- 
time Board's Rules of Practice and Procedure and respectfully petitions 
the Federal Maritime Board (hereinafter referred to as Board) for 
Leave to Intervene in the above-captioned proceeding, and in support 
thereof represents and alleges as follows: 

I 

That the Government of Guam is the duly authorized agency 
responsible under the direction of the Secretary of the Interior for the 
administration of the affairs of the Island of Guam; and as such has a 
property, financial, and civil interest in the proceeding which will not 


be adequately represented by any other party to the proceeding. 
0 
That the subject matter in this proceeding involves, among other 


things, an investigation into the lawfulness of increased freight rates of 
the Carriers providing service in the Pacific -Atlantic/Guam trade 
route. 
mi 
That the Government of Guam is vitally interested in trade between 
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U.S. Pacific and Atlantic ports, on the one hand, and Guam, on the other 
hand; and the rates, fares, charges, rules and regulations of the 
Carriers have a direct bearing on the development of commerce between 
Guam and these United States ports. | 
IV | 
That Guam is vitally dependent to a great extent on adequate water- 
borne transportation services at just and reasonable rates and charges 


in order to provide for its existing population and commerce and to meet 


the reasonable needs of an expanding population and the continuing ex- 


pansion in commerce. 
V i 
That the participation of your Petitioner in this proceeding will 
assist the Board in the development of a sound and adequate record and 
will not unduly broaden the issues nor delay this proceeding. 
WHEREFORE, the Government of Guam respectfully requests 
leave to intervene and be treated as a party hereto with the right to 
have notice of and appear at the taking of testimony, produce and cross- 
examine witnesses, and be heard in person or by counsel upon brief and 
at oral argument, if oral argument is granted. 
Respectfully submitted, 
GOVERNMENT OF GUAM 
By Eugene L. Stewart, Co-Counsel 


Dated at Washington, D. C., this 
7th day of September, 1960. 
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FEDERAL MARITIME BOARD 
SERVED 
( SEPTEMBER 20, 1960 ) 
(Federal Maritime Board ) 
September 19, 1960 
NO. 901 


GENERAL INCREASES IN RATES, 
PACIFIC-ATLANTIC GUAM TRADE 
nc eed 


RULING ON PETITION TO INTERVENE 


A petition to intervene herein having been filed by the Government 


of Guam, and good cause appearing, said petition is hereby granted. 

Interveners are reminded that documents filed in this proceeding, 
such as motions, petitions, etc., must be served upon all parties of 
record, a list of whom are on file in the Board's Office of Hearing Ex- 
aminers, Washington, D.C. 


/s/ C. B. Gray 
Presiding Examiner 


USCOMM-MA-DC 


JANUARY 12, 1961 
Federal Maritime Board 


FEDERAL MARITIME BOARD 
WASHINGTON 25, D.C. | 


January 11, 1961 


NO. 901 | 
GENERAL INCREASES IN RATES, PACIFIC-ATLANTIC/GUAM TRADE 


= 
RULING ON PACIFIC FAR EAST LINE'S MOTION FOR RECONSIDERATION 
BY THE EXAMINER OR FOR LEAVE TO APPEAL 


At the San Francisco hearing the Presiding Examiner on November 16, 
1960, directed respondent Pacific Far East Line (PFEL) to prepare and 
produce at that hearing a further allocation of vessel expenses On a revenue 
ton-mile prorate, breaking down commercial cargo between general cargo, 
bulk cement and military household goods. Later, upon 'the carrier’s rep- 
resentation that this could not be furnished within the remaining period 
of that hearing it was agreed that production could be made at the subse- 
quent hearing to be held in Washington, D. C. | 

On December 19, 1960, during the recessed hearing counsel for inter- 
vener the Government of Guam, asked that PFEL be required to submit the 
allocation required of it at the San Francisco hearing, and the Examiner 
ordered that this be produced within 10 days after the close of the Wash- 
ington hearing. Counsel for respondent was permitted to submit a request 
for permission to appeal to the Federal Maritime Board for reversal of the 
ruling. The hearing ended on December 23, 1960, and by motion filed 
December 28, 1960, respondent asks for reconsideration by the Examiner 
or for leave to appeal. | 

The motion for reconsideration states that "responsive to the order 
* * * PFEL made the allocation by assigning to bulk cement and military 
household goods the cost of the extension of the voyage incurred in car- 
rying that cargo and the other special costs attributable to it such as 
cleaning the vessel holds, etc. The development of this allocation of cost 


was and is believed by PFEL to be full compliance with the examiner's 
order and was submitted for the record as Exhibits 65 and 64." In addi- 
tion to those exhibits PFEL made additional allocations on a revenue for- 
mula, also separately allocating costs to bulk cement and military house- 
hold goods. Another allocation was made to show what the effect would 
have been if PFEL had increased its rate on cement, thereby precluding 
its carriage from the United States. These were introduced as "rebuttal 
exhibits" numbers 113, 114, and 115, and as these studies were not before 
the examiner at the time the original order was made the motion states 
“they clearly justify reconsideration and reversal of that order." Fur- 
thermore, itis said that full assignment of vessel operating expense on a 
revenue ton-mile prorate to bulk cement and military household goods is 
an inappropriate and misleading method, in view of the undisputed evidence 
of record that bulk cement is carried on a "space available" or "added 
traffic’ basis. In any event such a computation is fully within the capa- 
bilities of the other parties. 

Further argument is that while the Government of Guam insists that 
the allocation on a revenue ton-mile basis be accepted as an exhibit after 
the close of the hearing this would be contrary to the provisions of Rule 
10(w) of the Board's Rules of Practice and Procedure, as all parties did 
not agree thereto. The ruling is therefore said to be violative of Rule 


10(w), waiver of which was not authorized by Rule 1(i). 
If the request for reconsideration be denied, PFEL asks that the 


matter be referred to the Board forthwith for a ruling on appeal in 
accordance with the terms of Rule 10(m). 

The Government of Guam urges that the motion be denied. Its 
position is that Exhibits numbers 64 and 65, and the worksheets are respon- 
sive neither to the request of the Government of Guam nor to the examiner's 
order inasmuch as the allocations were not made on a revenue ton-mile 
basis as ordered, nor were they made consistent with the manner in which 
the carrier had segregated as between "commercial" and "military" cargo 
on Exhibit 8. The fact that for its own purposes respondent made other 
allocations in its "rebuttal exhibits" numbers 113, 114, and 115 should 
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not excuse non-compliance with the examiner's order. Regarding re- 


spondent's objections to receipt of the required allocation on a revenue 
ton-mile basis as an exhibit after the close of the hearing, intervenor says 
it was the emergency created by the disobedience by PFEL of the examiner's 
order and not the request of the Government of Guam which has created 
the situation in which the allocation must now be received as an exhibit 
after the close of the hearing. | 

. Public Counsel requests that the motion be denied jin its entirety, as 


none of respondent's contentions has merit. 


Counsel's statement that respondent believes that full compliance 
with the examiner's order has been made by the introduction of Exhibits 
64 and 65 is contrary to the testimony of its principal witness that "these 
exhibits were not prepared on the basis of the revenue ton-miles." 


Allocations on a different basis may be, in the carrier's opinion, more 
correct but they do not furnish the information requested and ordered to 

be produced. Whether or not other parties might be able to make such 
allocation does not invalidate the requirement that this be done by the 
carrier whose rates are under investigation. Respondent's objections to 
reception of the revenue ton-mile allocation as a late filed exhibit are without 
merit as these data were ordered to be and could have been tendered at the 
recessed hearing. 

Reference to the Board for a ruling on appeal is sought as an alter- 
native to revocation of the order, as an erroneous evidentiary ruling can 
cause a remand for further hearings and thereby unduly delay final deter- 
mination of this proceeding. The contested ruling creates no extraordinary 
circumstances requiring prompt decision of the Board to prevent unusual 
delay, expense, or detriment to the public interest. | 

Respondent's motion for reconsideration by the examiner or for leave 
to appeal is denied and Pacific Far East Line is again directed to compile 
and produce on or before January 23, 1961, the revenue ton- mile alloca- 
tion of vessel expenses described of record. 


/s/ C. B. Gray 
Presiding Examiner 


BEFORE THE FEDERAL MARITIME BOARD 


GENERAL INCREASES IN RATES -_ : 
PACIFIC-ATLANTIC/GUAM TRADE : COE NO 


EXCERPTS FROM TRANSCRIPT OF 
ORAL DEPOSITIONS 


* * 


WITNESS A. B. WON PAT (GOVT. of GUAM) 
DIRECT EXAMINATION 
BY MR. KILGORE: 
a * * * * 

[THE WITNESS] The principal support for the economy of Guam 
stems from Federal spending, primarily from the United States military 
forces stationed on Guam. Nearly all of the remaining economic activi- 
ties on the island, most of which is commercial or service industries, 


exist directly or indirectly to serve the market generated by government 
spending. 


WITNESS MARCELLWUS G. BOSS (GOVT. of GUAM) 
DIRECT EXAMINATION 
BY MR. KILGORE: 


* * * * * 


[THE WITNESS] Briefly, the picture we get is this: Guam is a 
small island, geographically as remote as Tokyo, on which the United 


States military bases make up approximately one-half of the population, 
and of the remaining one-half a large number work for the military on 
the bases or for local contractors engaged by the military. 

In a word, the economy of Guam is such that the greatest and prac- 
tically the only industry is the United States Government. 


* * * * ; * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


WITNESS LEO C. ROSS (PFEL) 


DIRECT EXAMINATION 
BY MR. SCHLEFER: 
* * * * * 

[THE WITNESS] You will find that all costs from wages down 
through other vessel expense, which is numbered here from Account 
700.01 to 700.64, these are those costs which do not, in our opinion, 
lend themselves to direct assignment as between the two segments of 
voyages, which has been allocated on the basis of a ton-mile. 

* * * * * 

[THE WITNESS] * * * That gives us the basic sum that must be 
absorbed in the non-subsidized service, as to overhead. We have been 
apportioned this overhead factor as between the domestic leg and the 


foreign leg on the ton mile formula. | 
* * * * ad 
Q. Exhibit 7 takes the commodity that moved in the first six 
months of 1960 and then doubles it, isn't that a fact? A. Yes, to blow 
it into a 12-month operation. : 
Q. And then it rates it under Tariff 1, under Tariff 2, and Tariff 


3, to indicate the revenue by commodity? A. Yes. 
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Q. The total in Exhibit 7, at the bottom of the last page, the totals 
are not the same as the totals on Exhibit 15. How do you explain the dif- 
ference? A. Well, Exhibit 7 is the outbound revenue, outbound tonnage 
only. And we expressed the increase in percentage, first between Tariff 
1 and Tariff 2, and next between Tariff 1 and Tariff 3, and we applied that 
percentage to the inbound. 

Q. Inbound and intermediate? A. Intermediate and inbound. 

* * * * * 

Q. Let's get the items that Exhibit 15 does not include. It doesn't 
include military? A. No, it does not include military. 

Q. Passengers? A. No. 

Q. Mail? A. No. 

Q. Other voyage revenue? A. No. This is limited to commer- 
cial tonnage. 

Q. Or bulk, it probably doesn't include bulk? A. No, it does not, 
because it is based again on our experience in the first six months. 

Q. Now, let's turn to Exhibit No. 14. I would appreciate it, Mr. 
Ross, if you could, in your own words, and without specific questions 
from me, tell us for the record howthis projection, which is a very im- 
portant document in this case, was prepared. A. Well, we took first 
the fleet in the service as presently constituted, and the operation that 
is conducted by six vessels. We anticipate that with a frequency of 10- 
day sailings we will naturally have three terminations a month, or 36 
terminations per year. We used, on our projection here, the tonnage ex- 
perience for the first six months of 1960, in other words, not anticipating 
any increase in tonnage movement. We did apply, however, the rate for 


such tonnage on the basis of Tariff No. 3. 
* * * * * 


[THE WITNESS] Basically the gross revenue has remained fairly 


constant, tonnage has remained fairly constant, there has been some 
fluctuation but the problem stems from ever-increasing operating costs, 
largely those costs which are not controllable by the operator. 
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In addition, we have found an ever-increasing apportionment of 
overhead against this service. So we find that the losses suffered in 
the last three years stem from two things essentially, or I would say 
three things: | 

1. Attempting to operate on old rates that do not take into con- 
sideration increased costs of vessel operation. And by reason of the 
allocation basis prescribed by the Maritime Administration for distri- 
bution of overhead, we find an ever-increasing burden of overhead ap- 
plied to this service. | 

* * * * i * 

Q. What are the problems in operating as close to capacity as 
you have here? A. Well, we try to minimize port time as much as 
possible. I mean, there is where you incur most of your expenses. 


Cargo handling costs will run anywhere from 55 to 60 percent or even 
a little better than 60 per cent of gross revenue. To filla ship to ca- 
pacity, particularly with this type of cargo, it is for the most part not 
large pieces -- we refer to it many times as being in the nature of 
grocery store type of merchandise -- and it becomes a very critical 
factor as to stow, not only placing the cargo into the ship to fill every 
bit of available space, but also the problem then of discharging the car- 
go. You do encounter, I would feel -- and I haven't anything to support 
this other than just common sense -- I would say, to those in the 
industry, that where you do have a stowage factor involved and you are 
running so close to bale cubic capacity, you have an overstow factor, 


which means, in some instances, you are handling cargo twice to get it 


out. This all adds to your cost. | 
* * * * | * 

Q. I think, Mr. Ross, at the time we recessed for lunch, we were 
discussing the past history of this trade both as to PFEL's operations 
and the profitability in the last few years, or the substantial losses, 
rather, which had been incurred in the service. Can you tell us, for the 
record, some of the problems which confront the operator in this Guam 
service? A. Well, yes. There are a number of them. It is essentially 


one-way service. There is very little homeward cargo from Guam to 
the United States. In fact, this is considered domestic, and we have no 
recourse to obtaining relief and minimizing of cost by subsidy. 

We have the costs at the Port of Agana, Guam, which, for handling 
of cargo, is a higher cost than at any other foreign or Far East Port, 
substantially higher than any other discharge point, for example, Japan, 

Korea, Okinawa, Formosa. * * * 

* * * * * 

Q. You have mentioned that it is a one-way trade, no subsidy, and 
with a high cost of discharge in Guam. How about the character of the 
cargo? Does that present any particular problems? A. Well, as I 
mentioned earlier, and I think you can gather that by just reviewing 
briefly, at least, Exhibit 7, you get some idea of the number of commodi- 
ties that are carried to that area and the relatively small tonnage per 
commodity, starting with abrasive paper, six months’ experience here, 

2 revenue tons. 

Q. This is expanded to one year, is it not? A. This, I believe, 
is an experience for six months, based on first-half terminations 1960. 

Q. Doesn't it say annual outbound revenue? A. I stand corrected. 
It is a projection of annual outbound revenue based on the first-half six 
months’ experience. So the tonnage is doubled. I have not counted how 
many items are here (indicating), but it is, I think, quite evident that we 
are handling substantially a great deal of commodities on a relatively 
small per commodity ton basis. 

Q. And that is expensive? A. Well, yes, itis. It complicates 
not only your stowage factor in loading but adds to the discharge cost, 
particularly when you are running it to the extent that we are in vessel 
utilization. 


* * * * * 


Q. Mr. Ross, do you think the fundamental problem in the Guam 


trade, reflected in the history of losses of the unsubsidized service, can 


be entirely solved by the means which you have mentioned or -- 
A. No, I don't believe so, because of the amount of our losses. Iam 


just going to confine myself here to our experience for 1959 and, cer- 
tainly, the indicated losses that we will suffer in 1960. What I have men- 
tioned heretofore are certainly some savings, but when you realize that 
we have been losing approximately $100,000 a month in this operation, 
it would be most unrealistic to think that by means of new stevedoring 
contracts, further development, and improvement in containerization, 
the substitution of vessels, that all of these savings could come anywhere 
near approximating an over-all saving of $100,000 a month. Too many of 
the costs that we have, which have increased in the last three years, 
are beyond our control, so to speak. Principally we are talking of wages. 
These are negotiated contracts for the industry. Certainly we have the 
privilege to participate in these negotiations -- it is no different in the 
steamship business than in any other industry that I know of -- we have 
constantly rising costs of labor. We see it in the shipyards, for example. 
All we can concentrate on is the items of expense, vessel expense, 
which are to some degree controllable. We have also made efforts to 
have the Maritime Administration reconsider their basis for distributing 


overhead as between the two services. 


Q. Do you think increased outbound cargo would be any solution? 


A. I don't believe it could be, for this reason: We are running so close 
to capacity now, it isn't a question of lack of tonnage that is causing us 
difficulty, it is not receiving a compensatory rate for the tons being 
handled. If we were to handle more, I would say we would only just in- 
crease losses. | 
* * * * vk 
Q. Can you give us your opinion, for the record, as to what PFEL 
has to pay for capital, either debt capital or equity capital, as the case 
may be? A. Well, first let's take debt capital, borrowings, borrowed 


capital, which I would say is what you have reference to + correct? 

Q. Yes. A. Short-term borrowing, for that the prime rate to- 
day is 4-1/2 per cent. We have, I believe an excellent banking relation- 
ship with the Bank of California for short-term borrowing and the bank's 
definition, in my opinion at least, is something in the Beleoriocs of six 


months or less for short-term borrowing. We would perhaps, Pacific 
Far East Line being, I hope, a rather valued account with the Bank of 


California, obtain a 4-1/2 per cent rate, which is the prime. Anything 


over six months, however, we would probably pay a figure not less than 

1/2 of 1 per cent over that prime. As a matter of fact, by reason of the 

depletion of our working assets here, we have had just recently the neces- 

sity to go to the bank and arrange for borrowing up to as much as 

$1,400,000. We drew down against this, they agreed to committing them- 

selves to lend us this sum of money on a three-year basis, we have drawn 
down $800,000 of this sum at 5 per cent. 

I should say this also, that if we were to transact a loan of that mag- 
nitude with any other bank than that bank which constitutes our principal 
depository, I think we would be getting it in the neighborhood of 5-1/2 per 
cent, on terms of this type, three years. 

With respect to other borrowed capital, in 1959 we sold a bond is- 
sue, the proceeds of which was to place us in funds to pay for 2 Mariners 
presently under construction by Bethlehem Shipbuilding Yards in San Fran- 
cisco. This issue was $12,000,000. This was an underwriting by invest- 
ment, two investment banking firms, A. G. Becker & Company and First 
Boston Corporation. The principal, as I mentioned, I believe, was 
$12,000,000. These bonds were offered to the public, and they are identi- 
fied as Government-Insured Merchant Marine Bonds. By the provisions 
oi the Marine Act and, more particularly, Title 11, not only the principal 
but the interest on these bonds is guaranteed by the United States Govern- 
ment. So if there is any risk to the purchaser of this type of security, it 
must, I would say, be limited to the credit of the United States Govern- 
ment. These bonds went out at 5 per cent, they are in our case about 
22-1/2 years to maturity, and we pay a half of one per cent for the Title 
11 Insurance, which means that we are paying an effective rate of 5-1/2 

per cent on all the capital, and completely guaranteed by the United 
States Government. 

5d * * * * 

[THE WITNESS] * * * Since PFEL's existence, we have had a 

serious strike in 1948, we had another disturbance in '51 or '92, along 


there. We have occasionally stopped work orders for longshoremen, we 
have had local situations such as the schooner disturbance of '55-'56. 
More recently we had to, for a time, shut out Los Angeles as a port of 
call, stemming from another jurisdictional matter at that port area. 

Q. What would ee your aati as the eae finentiad officer of 
Pacific Far East Line if the Respondents were unsuccessful in sustain- 
ing the rates in issue in this case? A. Well, I think my only course 
here, in view of our past experience -- and we see no particular reason 
to believe that there is going to be a trend in the other direction, that is, 
to minimize present losses, say by rate increases -- failing to have a 
rate increase, I would have to go before the Board of Directors of Pa- 


cific Far East Line and recommend discontinuance of the! service. 
* \ 


* * 
BY MR. STEWART: | 
Q. Do you find that your unit voyage expenses per revenue ton or 


per any other measurement have been improved as a result of the use of 
these vessels? A. I can't say offhand whether, expressing it in that 
manner, whether the unit cost of operation of the vessel in relation to the 
tonnage revenue or the dollar revenue, I can't say how that measures up 
against the operation of a war-built, World War II-built, vessel. It would 
depend largely on what you paid for your World War I-built vessel. The 
important factor, I believe, here is the necessity for this more modern 
type of ship to keep abreast and be better able to meet foreign competition. 
* * * * * 

Q. I meant as to the operating results of the vessel and whether you 
knew of your own knowledge that PFEL's experience with a Mariner class 
vessel was better than its experience with the C class vessel which it uti- 
lized in the subsidized trade prior to that time. A. Well, I will say,let 
me answer that question in this way: Our direct voyage profits resulting 

from the operation of Mariners yields a better return to us than the 


direct voyage profit on the operation of World War I-built vessels. 
* * * * lok 


Q. Now, directing your attention to 1957 and the latter part of 1956, 
at which time you made recommendations to the President concerning fi- 
nancing policy, as it related to the Mariner program, what was that ad- 


vice and what was the particular problem the company was then facing ? 
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A. Being subsidized, we were faced with a replacement program that in- 
volved nine vessels. We had to replace World War II tonnage with new 
and modern equipment. I mentioned that in 1955 we took title to three 
Mariners, which left six to go. Ialso mentioned that the Government 


had constructed, I believe it was 35 vessels. 
*x * * * * 


[THE WITNESS:] * * * So we, along with other lines, submitted 
sealed bids for three of these vessels. * * * 

Q. This was the latter part of 1956? A. This was the latter part 
of 1956. We bid on those three vessels, and we proved to be the high bid- 
der to qualify for the purchase of three vessels. I can't recall the month 
that these bids were opened; I would say for the moment it was November 
or December, certainly late in 1956. 

Q. Did this present your Company with a cash problem? A. More 
particularly, and initially, a working capital problem, which in turn would 
involve a cash situation. We were advised by the Maritime Administra- 
tion, first, that we were a successful bidder on these vessels. Then we 
were advised that we would not meet the minimum financial requirements 
to prevent us from carrying out this bid price, 

I was sent to Washington, D.C. to work out with the Maritime Ad- 
ministration justification to substantiate that through the sale of old ton- 

nage, which would be replaced, you see, by these new vessels, we 
would qualify. 

At the same time we were chartering vessels for another operation 
that we had, so the Government takes into consideration all vessels being 
operated in -- 

* * * * * 

A. (Continuing) -- the working capital requirements. We were 
given ten days in which to confirm to the satisfaction of the Maritime Ad- 
ministration that we could successfully sell four World War II-built ves- 
sels to a qualified buyer under terms and conditions satisfactory to the 


Government. And we did this. * * * 
* * * * * 


Q. Inviting your attention to Exhibit 3 for identification, do the four 
vessels which you have referred to here appear on Exhibit 3? Are they 


referred to on Exhibit 3, Page 2 thereof, Schedule 1? 
* * * * * 


A. Yes, it is the last four vessels on that schedule. 


Q. Which are now part of your unsubsidized fleet? A. Thatis 
correct. , * * * 
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WITNESS LYNCH (PFEL): 


BY MR. STEWART: 

Q. You do not recall the rate at which that cement was transported ? 
A. (By Witness Lynch) I wouldn't like to testify on it, no. I wouldn't 
like to testify on it. | 

Q. That is not the question, A. I couldn't testify on it, as to the 
contract rate, not at this point. I was interested in the dollar figure and 
the tons and the rate at which it was extended. At this particular point, 
in my preparation of the documents, the rate was not important. Sol 
had no occasion to look at the rate. | 

Q. Who instructed you in the preparation of these various compu- 
tations? A. Mr. Ross. | 

Q. Did Mr. Ross, in giving you those instructions, aes your 
attention to the necessity for examining the rates at wee the cargo 


moved? A. No, sir. 
* * * 
WITNESS ROSS (PFEL): 
BY MR, STEWART: 

Q. To the best of your belief, the cement was transported ata 
special contract rate and not at the tariff rate? A. That fis my under- 
standing. 

* * * 
WITNESS LYNCH (PFEL): 
BY MR. STEWART: | 
Q. Mr. Lynch, do you know at what rate this military household 


goods was transported as charged paid to the carrier ? A. (By Witness 
Lynch) Yes. 
Q. What was the rate? A. Fifteen dollars per oe 
providing the container is provided by the carrier, the truck carrier. 
It is $16.50, Transpacific, per hundredweight, if the container is pro- 
vided by the vessel operator. 
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@. Mr. Lynch, is this provision, this rate, contained in PFEL, 
Guam Tariff No.1? A. No, it is not. 
Q. Was this cargo transported pursuant to a special contract, 
then? A. Not according toa contract, no, sir. 
170 Q. But it was not transported in accordance with the tariff rate? 
A. That is right. 


WITNESS ROSS (PFEL) 


BY MR. STEWART: 


@. In your considerations of the preparation of the data for this 
investigation, and the attention which you gave to the allocation prin- 
ciple under which your expenses in the unsubsidized service would be 
allocated between foreign and domestic, did you consider allocation 
formula or principles other than a revenue ton mile formula? A. (By 
Witness Ross) Yes. Our preliminary discussions principally with Mr. 
Lynch and myself, involved what areas we could arrive at the most 
reasonable and applicable basis of the direction or proportion of in- 
direct costs or costs that do not lend themselves to direct allocation, 
and we concluded that the ton mile basis was the most reasonable and 
fair basis to make such an allocation. 


; Q. Was it your belief that that allocation principle had a relation- 


ship to voyage expenses, so that it was a suitable factor for allocating 
voyage expenses? A. Vessel expenses. 
Q. Vessel expenses. A. Yes. We could not conceive of how we 
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could, on any other basis, more accurately allocate costs comprising 
the vessel expense between two legs of a given voyage, other than 
relating it to the distance traveled and the tons handled. 
* * * * 
WITNESS LYNCH (PFEL): 
BY MR. STEWART: 
Q. Now, Mr. Lynch, what is the requirement of your tariff, your 


* 


commercial tariff, with respect to the payment of freight charges ? 
Are they required to be prepaid? A. As I understand the tariff, not 
being a tariff expert, basically they are prepaid charges, 
* * * * * 
WITNESS ROSS (PFEL): | 
BY MR. STEWART: : 
Q. Mr. Ross, in the items that have been allocated to the domestic 
leg on your Exhibit 3, has there been any separation from these items 
of the amounts allocable to the military cargo or these other categories 
of cargo that we have discussed this morning? A. (By Witness Ross) 
Well, in the rate base here, we are using the allocation which involves 
the ratio of the ton mile domestic. | 
Q. As between domestic and foreign, and there is no further 
allocation than that made? A. No. | 
Q. So that this necessarily includes, therefore, military cargo, 
bulk cement, and household goods portions of your domestic leg service ? 
A. Yes -- that is so, is it not? 
WITNESS LYNCH(PFEL): 
(Witness Lynch) That is right. 


* * * 


WITNESS ROSS (PFEL): 


BY MR, STEWART: | 
Q. Now, there was some discussion on the record this morning 


concerning whether the residence in Guam, which is included in the 


rate base was owned by Pacific Far East Line or its wholly-owned 
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Subsidiary, Pacific Micronesian Line. 

Can you clarify that situation for us? 

MR. ROSS: Yes, sir. Pacific Far East Line owns one residence 
in Guam. As of December 31, 1959, it has a depreciated book value of 
$34,905. 

* * * * * 

WITNESS ROSS: We have been using this basis of allocation of 
overhead as between a subsidized operation and an unsubsidized opera- 
tion back to, I would say, 1957. At that time, the allocation was made 
on a revenue basis. I can conceive at this time of no other basis that 
might be acceptable to the Maritime Administration which would deviate 
from that formula. 

The one point in question I would -- felt I had to avoid was not 
making an allocation in such a manner that some part of our administrative 
and general expense would neither apply to the subsidized operation or 


unsubsidized operation. 
* * 


BY MR. SMITH 
Q. Mr. Ross, are you aware of the fact that in the last few months, 
various economies have been reflected in the books of PFEL, under the 
category "Salaries to Employees"? A. (By Mr. Ross) Yes. We have 
reduced our shoreside administrative staff in the last year by between, 
I would say, 55 and 60 people. 


Q. Would you give me a rounded off figure as to a dollar amount 


per month? A. I could tell you what we anticipate over-all. We will 
have reduced general administrative expense in 1960 over 1959. We are 
targeting for a reduction of between $500,000 and $600,000. That is not 
limited solely to reduction in salaries but by reduction of staff. It goes 


beyond that. 


* * * * * 
BY MR. SCHLEFER: 
328 Q. Well, have PFEL overall profits been as great as its profits 


in the subsidized operation? A. No. 
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Q. How do you know this to be a fact? A. Well, I don't know how 
far we care to go here. Since being subsidized, January 1, 1953, we 
have had years when we had profits in both services. But Since 1957, 
we have had losses in the unsubsidized service. I think/the best way 
of demonstrating that is to compare the profits realized on the subsidized 
operations and, incidentally, each year since we became subsidized, 
Pacific Far East Lines has been in a recapture position, which simply 
means that we have made profits in our subsidized operations in excess 
of our allowable return. The allowable return is 10 pe cent of the 
capital that we have employed in that service. 

Yet, if you take a look at the net profit to surplus each year, it 
is substantially less in years 1957 to date than the profits realized in 


the subsidized operations even after recapture. 
* * * * 


BY MR. SCHLEFER: | 
Q. Before I turn to Exhibit 27, Mr. Ross, does Pacific Far East 


Lines have need for working capital in the Guam trade 2| A. (By Mr. 
Ross) Yes, we do. 
Q. What do you need it for? A. Well, I believe I just testified 
that we find a necessity now that we have to go out and borrow funds 
to replenish our overall working capitalization and a good deal of this 


stems from the rather substantial losses in the Guam service. We have got 
to, at least, I would say, recover these losses before we can consider 
what working capital net we do have in the service. 

One way of putting it, perhaps, would be to consider the depletion 
in our overall working capital resulting from those losses; taking an 

average of that, I would say that would certainly be the required 
absolute minimum required working capital. 

Q. In addition to sustaining or paying for the losses which Pacific 
Far East Lines has incurred, are there other working capital needs 
which the carrier needs in operating the service? A. Well, if we don't 
at least earn a sum related to the investment we have in vessels engaged 
in this service, plus other equipment, both that which we put afloat and 
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shoreside equipment which is utilized in this service, we will never 
be in a position to replace that equipment. We have the obligation also, 
of course, beyond the results of voyages here, to meet our mortgage 
obligations on these vessels. This certainly does require cash, and 
it must be cash that normally should come out of that service, so it 
must be taken into consideration, I would Say, in measuring working 
capital requirements. 

* * * * 

BY MR. STEWART: 

Q. Do you know whether or not those revenues declined from 


year to year? A. They did decline as we reduced the number of 
vessels on the subsidized service. I mentioned the reefers, for 
example. They were operating on freight route 29 and when operating 
in that service, their earnings were Subject to recapture, whereas 
the vessels themselves are not subsidized. 

The profits resulting from that operation was subject to recapture 
and therefore they were put in the category of being part of the sub- 


Sidized service. 
* * * * * 


Q. Now, returning to the decline in the voyage expenses ina 
subsidized service, 1958, compared with 1957, do I understand you to 
Say that that was due to a reduction principally in the operation of the 
chartered reefer vessel in the subsidized Service? A. Yes, I would 
Say that the biggest portion of this reduction resulted from not operating 
reefer vessels in the subsidized service in 1958, as we did in 1957. 


Q. Now, addressing your attention to the voyage expense in the 


unsubsidized service in 1959 compared with 1958, that was a reduction, 
wasn't it? A. Yes, it was. 

Q. Now, can you tell me to what that reduction was due? A. We 
operated reefer ships up into the Spring of 1958. We had no reefer 
operations in 1959. 

So, a part of that difference, I would say here, was the reduction 


in the number of voyage terminations on the subsidized service. 
* * * * * 
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Q. Now, can you tell me whether or not your company has added 


any administrative personnel in the last two years to work primarily in 

regard to services in the unsubsidized service? A. Well, we have added 

personnel. I don't recall our hiring anyone Specifically : for the unsub- 
sidized service. | 

We have a Mr. Lomax, who is our owner's representative at Guam, 
but he replaced someone else who had previously been there. 

We have hired additional personnel, but I don't -- I wouldn't say 
that we hired anyone specifically to devote all of his time to one service 
as opposed to another. 

* * * * * 

Q. Ina period such as we have been discussing, 1987 through 1959, 
where the voyage expenses in the unsubsidized service are remaining 
constant or increasing and the voyage expenses in the subsidized service 
are declining sharply, what would be the effect so far as the amount of 
general and administrative expense you feel you are required to allocate 
to the unsubsidized service? A. It is a transfer of an ever larger amount 
of overhead to the unsubsidized service. 

Q. Does this increased allocation of general and administrative 
overhead to the unsubsidized service bear any relation to any increased 
amount of attention given to the unsubsidized service by your personnel? 
A. I don't believe it does, no. | 

Q. You consider it an equitable allocation? A. I do not. 

Q. You have testified that in your subsidized service you have 
earned such large profits that in each of these three years, a portion 
of your profits in the subsidized trade were subject to recapture ? ? 

A. Yes, sir. 
Q. If there were a more equitable principal for the allocation of 
general and administrative overhead, would not your profits in 

the subsidized service be sufficient to absorb a considerable part of the 

overhead that you have been allocating to the unsubsidized service? A. Yes. 

Q. In that event, if you had that freedom, is it not possible that you 
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would be showing a profit on your unsubsidized operations? A. No. 

Q. How do you know that? A. Because under any reasonable 
equitable basis I can conceive for apportionment of overhead, we wouldn't 
reduce the losses we contend we have had in that service to anything 
even close to a break even. 

Q. Have you had a study made of what the effect would be if you 
were free to allocate G and A more equitably? A. Yes, I have given 
that consideration. 

Q. Do you have any work papers that set forth such a study ? 

A. I made a study early in 1959 along the lines that you are now discussing. 

Q. Has that study been brought up to date? A. No, it has not. 

Q. Would you mind submitting the study as is for the record ? 


A. Yes, I will submit it, if my counsel doesn't have any objection. 


363 I might add that this particular study went beyond just the mere 
question of the allocation of overhead. 

Q. What other factors did it consider? A. Separate operation. 

Q. Would you explain what you mean by "separate operation"? 

A. Still the service being performed by Pacific Far East Lines, having 
been performed by a wholly owned subsidiary, which might involve the 
actual physical transfer of personnel out of Pacific Far East Lines to 
that subsidiary; the appointment of Pacific Far East Lines by that sub- 
sidiary to perform certain agency functions for the operation. 

Q. What conclusion did you reach with respect to the result you 
would obtain through a separate operation? A. The conclusion I reached 
was that we would come closer to a more equitable basis or apportionment 
of overhead. 

Q. Did you come to the conclusion that you could perform the 
Services ata profit? A. AsI recall, using 1957 -- or, 1958 and 1959, 

I believe it might prove to be a break even or a very modest profit. 
I don't recall. 

Q. Was that predicated upon the rates that were in existence in 
PFEL Guam tariff FMD-F1. A. Yes, it was, but of course, it did not 
take into consideration increased costs that have occurred Since this 


study was made. 
* * cd * 
Q. [By Mr. Stewart] Do you understand working capital to be an 
expression used to refer to the cash needs of an enterprise in carrying 
out its operations? A. Yes, that is partially the story. Generally, you 


do consider that the working capital requirement -- or the working 
capital is the difference between current assets and current liabilities, 


which would go beyond cash. 


Q. Yes. Treating -- A. Accounts receivable, for example, 
Q. Which are convertible to cash? A. Collectable within a relatively 


short time. 

Q. Is this the concept which you normally use in ie management 
of the fiscal affairs of PFEL when you have occasion to consider working 
capital needs? A. I generally will consider the strength of a corporation 
by giving consideration to a relationship of current assets to current 
liabilities. 

* * * 
WITNESS LYNCH (PFEL): 
BY MR. SCHLEFER: 

Q. What method did Maritime require for the allocation of 1957? 
A. Voyage revenue ratio. 

Q. What method did Maritime require in 1958 and 1959 for alloca- 
tion of overhead? A. Voyage expense less charter hire. 


* * * * 


WITNESS ROSS (PFEL): 
BY MR, SCHLEFER: | 

Q. Mr. Ross, will you tell me what the purpose of this study is 
which has been identified as Exhibit 31? A. (By Mr. Ross) Yes, sir. 
We made a really hypothetical study of this in that we first took the year 
1958, the results from that year, and the results from the year 1959 as 
they actually were broken down in between the earnings realized from 
subsidized operations and the earnings or losses created from the 
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unsubsidized operations. We realized when this study was made that we 
were getting an ever increasing heavier allocation of overhead in the 
unsubsidized service. This was required under order of the Maritime 
Administration as to accounting treatment of overhead. We did have a 
wholiy owned subsidiary that might be activated and subject, of course, 
to Maritime approval, operate this unsubsidized service which we have 
been calling the Guam Service. This study was merely to reflect 
what the effect would be during the years 1958 and 1959 if such an opera- 
tion had been conducted by wholly owned subsidiary. The principal gain 
was the reduction of overhead, getting away from the formula we were 
required to use. We used as revenue the actual revenue that we ex- 
perienced on that particular service. We used essentially the same 
voyage expenses included in this particular recap or consolidation, 


expenses other than voyage expenses, but arriving at a direct result. 


This study indicated that, whereas the Guam Service actually lost 
$793,000 in 1958. We would have lost $604,000 had that service been 
conducted by a wholly owned subsidiary. The reduction in loss is largely 
attributable to a lessening of the overhead absorption by that service. 
In 1959 our actual losses in the Guam service were $1,184,545 and to 
have operated this service Separately through a subsidiary, our losses 
would have been reduced to $688,861. I would Say that this is the first 
study which was an attempt, at least, to point out that we could not 
correct all the ills of this particular service by a different basis of 
overhead allocation. We had to go beyond that. 

Q. Now, to that Exhibit 31, so that it can be properly understood, 

the general block "actual", what does the column "subsidized" 
refer to? A. That is the service that terminated in the year 1958 or 
1959, as the case may be, that were engaged on Trade Route 29, the 
earnings of which were subject to recapture. 

Q. And under the heading "non-subsidized" and the Subheading 
"Guam", what is set forth there? A. That is actual operations of 
vessels other than those on Trade Route 29, subsidized, and/or subject 
to recapture. The essential service that we had then was the Guam 
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Service, but we had some vessels in 1958 that were not properly 
described as being in the Guam Service as such and that is carried 
under the column "Other". The sum of the two is our total "Other" 
operation. 

Q. But Guam is not limited to the domestic leg of Guam Service ? 
A. No, sir. | 

Q. It includes the foreign leg of that service that is essentially a 


Guam service? A. That is quite correct. 
* * * * * 


Q. Now, Mr. Ross, does Exhibit 31 show any projection of in- 
creased operating expenses which have been incurred in 1960? A. (By 
Mr. Ross) No, sir. This study was to reflect the same revenue that we 
did derive in 1958 in 1959. It projects expenses in those years that we 
incurred. The only difference here is the hypothetical position we would 
have been in during those two years had service been conducted bya 


subsidiary. | 
* * * * ik 


Q. Mr. Ross, yesterday there was some discussion about why 
Pacific Far East Line redelivered the reefer vessels which it had 
chartered from the government. At that time I believe you testified 
that Pacific Far East Line sought to get a rate increase from the govern- 


ment on the reefer cargo it was carrying for the government and that 
Pacific Far East Line redelivered the ships when the government refused 
to give that increase, is that right? A. Yes, we did. 


Q. You also carried commercial cargo in these eee ? A. Yes, 
we had the right to do that. | 

Q. What did you have in mind besides the reefer boxes which you 
testified to that are carried on board the unsubsidized vessels for handling 


the commercial reefer cargo on your trade coast? A. Well, we are 
510 building a mariner fleet in our service. We have seven vessels. 

We had seven vessels in 1958 that had substantial reefer capacity. This 

was not true prior to our obtaining mariners. That is why in the early 
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days of Pacific Far East Line's operation we had nine reefers chartered 
from the government. As we added mariners to the fleet that had reefer 
capacity we reduced the charter vessels from the United States Govern- 
ment. 

In 1950 -- in late 1957 we were down, I believe, to five reefer 
vessels and we were not making the proper and allowable profit from 
the carriage of reefer cargo in these vessels. We had asked for correction 
of this situation. We did not receive an increase so we redelivered the 
vessels. That meant, then, we had to switch over to the portable reefer 
boxes in the Guam Service. 

* * * * 
FURTHER RECROSS -EXA MINATION 
BY MR. STEWART: 

Q. Mr. Ross, the completion of your subsidy fleet on the basis of 
the mariners was a factor in your turning in the reefer ships that you 
were chartering from the government? A. (By Mr. Ross) Well, for the 
most part these reefer vessels were operating on Trade Route 29, you 
might say, in competition with our mariners. 

@. And the completion of your mariner fleet in the subsidized 
Service also made it necessary for you to dispose or take the C-2's 
out of that subsidized service? A. Yes, as we were able to carry more 
reefer cargo in our mariners there was some decline in reefer movement. 
It was difficult to justify continuing the charter of fully refrigerated 


ships with an ever-decreasing ratio of expense to revenue. 
* * * * * 


Q. Therefore, to the extent of the capacity of the mariner vessels 
on Trade Route 29 you no longer had a requirement for other refrigerated 
vessel capacity on that trade route? A. Given any number of tons of 
reefer cargo moving transPacific, before we had mariners we had nine 
fully refrigerated ships. These were the vessels carrying the reefer 
cargo. On occasion they served Guam. I can't tell you in years back 
how often they called or what the tonnage involved was. We first 
acquired three mariners. Each of these three mariners had cubic 
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capacity in excess of 90,000 cubic feet of reefer space. This 


increased the total reefer tonnage moving so that meant we were dis- 
tributing that type of cargo between nine fully refrigerated vessels 
chartered from the government and the cubic capacity built into three 
mariners. That was when we reduced it to seven vessels because we 
were not getting enough utilization of the space in chartered reefers. As 
we added a fourth mariner in 1956, again the percentage of utilization 

in our charter reefer vessels was reduced obviously because we had 
another ship with 33,000 cubic feet of space. In 1957 we added three 
more mariners, which comprise our present mariner fleet of seven. 

We were carrying reefer cargo consistently then more in the mariners 
as we increased the size of our fleet and we were reducing the utilization 
of the chartered reefers to the point where we had too much free space 
in these chartered reefers and when we asked for a rate adjustment 

and it was not forthcoming we redelivered the reefers. | I believe that 
answers your question, to show the effect that the mariners had in 
carrying reefer cargo which previously had been carried by chartered 


reefers. 


* * * * * 


Q. Would it be a reasonable expectation that the vessels will 
be used by your company in the Guam trade for the balance of that 
20 years? A. That would depend. Certainly, if we used these vessels 
beyond an additional four and a half or five years in this particular 


service I would be very much surprised. 
5 * * 
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WITNESS GMELCH (PFEL) 


Q. How many times has that tariff been increased since you be- 

came traffic manager, general rate increases on your Guam tariff? 

* * * * * 
A. This is the one I had reference to. I would Say there have been two 
increases. 

BY MR. STEWART: 

Q. ToGuam? A. Yes, to Guam, prior to the two recent ones 

that are under discussion at this hearing, which was Guam Tariff 
No. 2 and No. 3. There were two prior ones to that period. 

Q. What are the dates of those? A. The last one, 20 per cent, 
would be the fourth one. 

Q. What are the dates of the two that were placed into effect after 
you became traffic manager, the first two? A. August 1, 1956 and 
July 15, 1957. 

Q. And do you in general -- do you have an impression as to the 
average amount of increase involved which became effective on August 
1, 1956? A. About 10 per cent. 

Q. And what is your understanding of the amount of increase that 
became effective on July 15, 1957? A. About 15 per cent. 

Q. And what amount of increase do you consider is involved in 
the FMB Tariff F-2 which became effective on April 29, 1960? 

MR. SCHLEFER: Could you clarify the question to make clear 
where and when the increase in revenue was because the rates went all 
over the place, as you well know, in that tariff. 

BY MR. STEWART: 

Q. I was referring to the increase in rates in the tariff, as I had 
in the previous questions. Do you have an impression that there was 
an average increase in that tariff? A. Yes. 


Q. What average do you have in mind? A. About 9 or 10 per cent. 


* * * * * 
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609 Q. In the tariff which is before you there is a provision with re- 
spect to the prepayment of freight charges. Are you familiar with that 
provision? A. Yes. | 
Q. What is the requirement of that provision? A. | Would you like 
me to read it? | 
610 Q. I want your understanding of it? A. Well, prepaid means 
payment of freight charges prior to the release of the negotiable docu- 
ment or the bill of lading under which the cargo moves. 
Q. It is your understanding that all cargo that magves under the 


tariff should be prepaid? A. Yes. : 


* * * * * 


612 Q. Now, are you familiar or do you know of your own knowledge 
the rate at which you transported bulk cement during 1959? A. Yes, 
$9 a long ton F.I.0. | 
Q. That is not the tariff rate, is it? A. No, itis not. 
Q. Was there a contract entered into pursuant to which the move- 


| 
ment took place? A. Yes, there was. 


Q. With whom was the contract made? A. Permanente Cement 


Company. 
* * * * * 

A, * * * I know our Guam service was suddenly a matter of 
great concern to everyone and that some of the costs involved were 
brought to light. Where it was formally a paying proposition -- the 
original intention of Pacific Far East Line was to operate solely to Guam 
from the Pacific Coast and it had been a paying proposition for many 
years, and suddenly because of changes in circumstances, changes in 
the number of units in the fleet, a change in overhead allocation, and 
many other factors, possibly a change in the operation of the military 
reefers versus C2's,all of those factors combined -- I mentioned re- 
duction in units and so forth, Guam was not able to stand on its own and 
it has been carried, and the Board of Directors questioned management, 
I being a part of management, but not on the Board of Directors, we were 
approached and they wanted to know why the rate structure was such 
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that we could not derive sufficient revenue, and they wanted to know 
what could be done in the Guam service. All of us got together on the 
thing. Everyone in management got involved in respect to the Guam 
service, as to how it could be put on the proper basis. Prior to that I 
had made several appeals out in Guam, being aware individually of the 

rising costs of handling cargo at the Port of Guam, and I believe 
my first letter which was followed up somewhere in the spring of 1958 
I brought to the attention of our representative in Guam -- I brought to 
his attention the rising cost and that something had to be done about it. 
We did improve the cost out there at the Port of Guam. We tried to get 
further improvements. Pretty soon everyone was aware of the situation 
that existed in respect to this service and we had to take immediate 
remedies. We had to put Guam ona paying basis and had to make it 
carry itself, or we had to face reality, that there would be no more Guam 
service. It is a combination of things as to how we could serve it. It 
was a question of review of cost and trying to cut down operating costs, 
and a question of putting the proper vessels in the fleet. Economy also 
entered into it wherever possible, and also we had to face the undesirable 
reality of increasing rates further to have the revenues in line with the 
cost of operating such a service. 

* * * * sd 

Q. In your judgment, Mr. Gmelch, will the more frequent sail- 
ings now scheduled by your line, which I understand to be every 10 days, 
will that enable you to omit some of these unprofitable calls because of 
the possibility that the next voyage can lift that cargo plus additional 
cargo should any be received? A. Yes, very definitely. Asa matter 
of fact, during the past 27 hours I have written a letter to our represent- 

ative in Guam and I have indicated to him that where he is used 
to having a service from the Northwest to Guam about every 45 to 60 


days, which was in accordance with the requirements as expressed by 


the receivers in Guam during one of my visits, that frequency was set 
up to about every 30 days when there were many construction projects 
under way in Guam and they had a greater quantity of cargo. They had 
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to have lumber, and they had steel coming out of the Northwest, and 
flour, and sufficient items to justify a more frequent service. That pat- 
tern was established and we did go up there every 30 days. As a matter 
of fact, sometimes we even went more frequently than that, but generally 
it was every 30 days. Those requirements have changed now. The 
cargo moving to Guam is now less than what it had been. You have no 
construction projects under way, no military projects, and there is 
nothing going on with the exception of a submarine base. | Outside of 

that, your roads are paved, the Air Force has the runways paved, the 
barracks are up, and the housing projects are in, and the requirements 


are entirely different today than they were a year or two years ago. 
BY MR. SMITH: i is — 

Q. Mr. Gmelch, with reference to the cement contract you testi- 
fied about earlier, would you give me a chronological resume of the 
rates charged under that contract since January Ist, 1959? A. As 

best as I can, and if memory serves me correctly, the initial 
movement of cement under the contract that you refer to, Permanente 
Cement Company, moves that cement at $9 a long ton F.1.0. Some time 
after the commencement of that contract Permanente Cement Company 
approached us with respect to a project with Morrison-Knudsen which 
provided for Japanese cement. They asked if we would reduce our ce- 
ment rate by $2 a ton so that they could meet the competition from Japan 
and get the Japanese out of that project. They thought they could prevail 
upon Morrison-Knudsen to buy American cement. We replied that we 
were not able to do it and there were several discussions, several meet- 
ings back and forth with Permanente and ourselves. 

Unfortunately, in the interim period Mr. Cuff, our former presi- 
dent, passed away, and he was very instrumental in putting this bulk 
cement together. Negotiations bogged down. Finally, in February of 


this year, we agreed with Permanente Cement Company to reduce the 
rate to $8 a ton and they took a substantial reduction in their f.0.b. 
cost, greater than the dollar a ton, which permitted them to obtain the 


contract from Morrison-Knudsen for cement on Guam instead of Japanese 
cement. 
Now, that reduction in rates from $9 to $8 a ton was only for a 
specified quantity. I believe it was $300,000. Well, the understanding 
662 was since we had reduced the rate a dollar a ton just to protect 
the particular movement, when that movement was completed the rate 
would then revert back to the rate of $9 per ton. 
Q. Was that in fact the case? A. Oh, 300,000 barrels. 
Q. Was more than that shipped? A. No. The rate is still $8 
per ton. 
* * * x * 
Q. Did you come to any conclusion as to whether cargo of cement 
was compensatory cargo? A. Yes, we did. 
663 Q. What were the results? A. That it was compensatory. 


* 2 


* * 
BY MR. SCHLEFER: 
668 Q. Now, are stevedoring costs comparable in the Guam trade as 


compared with the other Far East areas? A. Strangely enough, loading 
costs for Guam right now -- let's take our own piers in San Francisco. 
669 Our handling costs for Guam on the same general commodities are 
greater than they are for the Far East right here in San Francisco. Our 
cargo handling cost at discharge ports in Guam are higher, and the 


last check that I made we were higher than any port served by us in the 


Far East. 
Q. Is possibly the fact that the stevedoring costs in San Francisco 
are so much higher in the Guam trade due to the grocery store character 


of the Guam traffic? A. Yes. 
* * 


WITNESS LAUMOND (APL) 
BY MR. STEWART: — CROSS EXAMINATION 


Q. Throughout the schedules which you have offered as exhibits 


? 


when you use the term "commercial revenue", do you exclude revenue 


from military cargo? A. I exclude revenue from military cargo, yes. 
Q. In which category, commercial or military revenue, do you 
place the revenue from household goods, military houseliold goods that 
moves in vans? A. I don't place them in either category. If you will 
notice the exhibit, the household goods movement is not shown anywhere, 
and neither is the military revenue shown anywhere. So they are both 
excluded, let's say, from Guam commercial. | 
Q. Therefore, you have managed to limit the figures identified 
as pertaining to Guam exclusively to cargo which moves under your 
tariff? A. That is correct. | 
Q. Under your commercial tariff? A. Yes. 


Q. In describing your selection of an allocation principle, you 
referred to the fact that the voyages of your vessels are so long and stop 


at so many ports that you | 
* * * * / 


Q. Of the classes of traffic which you handled to Guam, it was 

your judgment, was it not, that the only class Suitable for inclusion 
in this study was that which moved under your commercial tariff? 
A. No. At the time we got the direction they were in the, form of a 
letter from the Maritime Administration. And frankly, at that time I 
was not as well versed with what this case was all about as I am right 
now. So, therefore, when I was given instructions to give a report on 
the results of operations from Guam I picked up Guam revenues. And 
for that purpose, military, we always separate it. Household goods 
movements we do not ordinarily separate, so that therefore for that 
reason and that reason only it went under the category of "Commercial"; 
but at that time I did not know that the word "commercial" would be 
associated to a tariff. Otherwise I would at that time have separated it. 

Q. So that your present view is that the only revenue which should 
be considered is that pertaining to cargo which moved under your tariff 
rates? A. Well, I am not going to say what should be considered. I 
believe that this case is an effort to determine whether the tariff rate 
is reasonable or compensatory. Therefore, it would seem to me that 
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you would have to isolate the commercial cargo moving at tariff rates, 
which I Bares done in all the other exhibits. 
Q. Now, can you ‘tell me the rate at which your company trans- 


ported military household goods from California ports to Guam? A. Oh, 


I cannot quote the rate, but I know it's substantially lower than the 
commercial rate. 


* * * * 
BY MR. SCHLEFER: 
Q. On Exhibit 40 which was your APL balance sheet, or, Iam 


sorry, your answer to Mr. Stewart's question concerning unterminated 
voyage accounts -- at least I was left with, I think, a misapprehension 
of what you said. The unterminated voyage account, if I understood it 
right, essentially represents a statement in the balance sheet to show 
the obligation of the company to complete the voyage which is as yet un- 
terminated, ani yet you have taken in the revenue from a portion of the 
voyage, since much of the freight is prepaid; is that in essence what the 
unterminated voyage account is? A. I think from anybody but an ac- 
countant perhaps that would be the right description. Actually, it is 
also defined, has been defined as deferred credit to income. In other 
words, assuming we were to close the books right at the point where 
they are recorded and we stopped the voyage when all expenses had 

been recorded, that would automatically go to income. So ina 
sense let's call it prepaid income, perhaps, or -- 

* * * * * 

Q. Well, there was a question, I believe, on cross examination 
by Mr. Stewart which seemed to indicate that the relationship between 
unterminated voyage expense represented what might be expected in the 
way of profit out of the unterminated voyages. 

Now, I wasn't clear as to this question and as to your answer, 
but does that - A. Not necessarily so. 

Q. Itis not? A. Because there would be a severe distortion 


because the revenues generally accrue before the expenses are incurred. 
* * * * * 


WITNESS ROSS (PFEL) 


BY MR. STEWART: 
Q. Now, in your experience as the chief financial officer of 


Pacific Far East Line, which of the related items under this large 
category, Administrative and General Expense, represent the bulk of 
the expense, in your opinion? A. The general and administrative ex- 


pense. 
Q. And does that consist primarily of the salaries of officers and 


employees? A. That would include salaries of officers and employees. 

Q. Would they be the largest part? A. I believe $0, yes, sir. 

Q. Now, in regard to officers and employees, are’ the predominant 
number of those individuals located at your general offices in San Fran- 
cisco? A. Yes, sir. | 

Q. Just roughly, an estimate, what would be the percentage of 
employees located at San Francisco, compared to your total system? 
A. You mean of bodies? | 
Q. The number of people, yes. A. I'd say oe 70 percent. 
* * * * 3 * 
1231 Q. Now, considering these various departments that you have 
described, which of the departments would have the largest number of 


employees? A. The Finance Department. | 

Q. Can you explain why that is so? A. I believe 80. 

Q. Would you do so briefly, please? A. Yes, sir. The Finance 
Department, which would include of course the Accounting Department, 
has the essential responsibility -- Iam speaking of the Accounting De- 
partment within the Finance Department now -- has the primary re- 
sponsibility of accurately reflecting the result of the efforts of all other 
departments in the operation of the company itself. We are not only 
concerned with the current operations and the result of current operations 
but also historically we must maintain the records for all prior years. 
We are under constant audit by the Maritime Administration. They have 
five permanently assigned auditors who are in our Department, 


physically located in our Department, in addition to obviously the annual 
tax review and audits that are made. Other departments, such as the 
Sales, the Traffic, the Freight, are concerned with current operations, 
and other than a statistical study which they may ask of our Department 

1232 or data which they have within their own Department for study, 
their interest in the past is limited solely to that. 

Q. In regard to your subsidized operations, would it be correct 
to say that a large amount of the activity in the Finance Department is 
related to the subsidized operations and is carried on because of the 
subsidized operations? A. Yes; but, on the other hand, prior to Pacific 
Far East Line being subsidized we were required to maintain our account- 
ing records in accordance with the Maritime General Classification of 
Accounts. This is basically unchanged after we were subsidized. 

Q. Does that requirement for maintaining your accounts exist 
because you are a U. S. flag operator, or is there some other reason? 
A. Well, it tends toward adopting within the industry a uniform system 
of accounting, so that the Government can make true comparisons of the 
result of operations of one American flag operator as opposed to another. 
In addition, so long as we have an obligation to the United States Govern- 
ment in the form of mortgages they must have a system of accounting 
which meets their requirements to better interpret the particular finan- 
cial position of the company. 


* * * * * 


1236 MR. STEWART: I didn't think any further colloquy was necessary. 


Mr. Reporter, read the question as I stated in my remarks addressed 
to the Examiner. 


(Record read by Reporter, as follows: "I am seeking here as 
expeditiously as possible simply to have the witness describe whether 
this system of accounts in his own judgment as financial officer would 
have to be followed if they were not subsidized and did not have these 
mortgages.’’) 

BY MR. STEWART: 
Q. Would you answer that question, Mr. Ross? A. If we were 


not subsidized and our vessels were free of any Government mortgages, 
I don't know but what we might still be required by the Government as 
an American flag operator to maintain our accounts in this manner. I 
don't know. 
* * * * [> 

1238 Q. So that if at the moment no operator other than Pacific Far 
East Line has advertised sailings to Guam or is an established berth 
operator on sailings to Guam, there is not then and there existing com- 
petition for cargo which will move within a short period of time, is there? 

MR. SCHLEFER: Mr. Ross, before you answer that I want to 

remind you not to state for the record anything that you have heard. If 
you know as of your own knowledge, answer the question, but other wise 
not. | 
A. Thereis greater competition to the vessels engaged in the Far Eastern 


Transpacific trade than there is in the Guam trade. | 


BY MR. STEWART: 3 ie 

1239 Q. Mr. Ross, in your responsibility as chief financial officer 
have you ever considered or attempted to make a direct allocation of 
any portion of your general and administrative expense to the different 
services which the company performs? A. I don't recall ever making 


a direct allocation. 


Q. Are the nature of the functions which have to be performed in 


your own Department as a result of the subsidized operation, for example, 
such that a direct allocation of the expenses of your Department could 

be made to the subsidized service as distinguished from the unsubsidized 
service? A. That would be most difficult, Mr. Stewart. _ 

Q. Why is that, Mr. Ross? A. Well, again within an accounting 
department that is why we have more people than any other division or 
department of the Finance Department. We don't set one individual 
posting, we will say, the 700 Account ledger, which is the voyage ex- 

1240 pense ledger. We don't ask one individual only to post the sub- 
sidized vessels and another individual to post the unsubsidized. As far 
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as that individual is concerned -- and it is repeated throughout the 
Accounting Department -- the actual bookkeepers or accountants make 
no distinction in their day-to-day work in the matter of recording costs 
whether the vessel be subsidized or unsubsidized. 

Q. Soa particular employee may spend part of his day posting 
things relating to the subsidized trade and part of the day pertaining 
to the unsubsidized? A. That's right. 

* * * * * 

1242 Q. These are things which you must do. Have you ever considered 
in allocating your overhead, Mr. Ross, whether it would not be feasible 
to assign the entire expense of your accounting staff to the subsidized 
operation, since those services or those operations which they perform 
must be done in any event, in view of your status as a subsidized oper - 
ator? A. No, sir. I wouldn't feel that would be proper. If I under- 
stand your question, that is, to allocate the 100 percent of the routine 
accounting cost to subsidized, I don't feel that would be proper. 

Q. The people who are performing those operations. A. I men- 
tioned earlier, I believe, that for the most part the greater number of 
our bookkeepers are working on voyage accounts, and to them it matters 
little whether it is a subsidized voyage or an unsubsidized voyage. The 


elements of cost are the same be it a subsidized voyage or an unsub- 


sidized voyage. They are crew wages, subsistence, repairs, insurance 
pro-rate, stores, supplies and equipment. 
* * * * * 

1243 Q. Have you ever given any attention or any consideration to 
attempting a direct allocation of that sort? A. No, sir. We have had 
informal discussions with Maritime Administration from time to time 
on the matter of the basis for allocating overhead than using solely the 
voyage expense formula. I believe there is perhaps a better way of more 
accurately allocating such costs between two operations, but to date we 
have not had any success in changing that method. It is a method also 


used by all other operators. 
* * 
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1282 A. * * * Qur theory is that since bulk cement inbound 
military household goods is added traffic, the vessel was proceeding 
in all these voyages in the domestic leg from the West Coast of the United 
States to the Guam area, and the principal cargo being carried historically 
as long as we have had this service has been commercial cargo and 
military cargo. It was for the hauling of commercial cargo and military 
cargo that we have remained in this service. We had the opportunity 
to carry bulk cement at quite a low rate. The vessel was obviously -- 
each voyage was obviously destined for Guam, and since we had the right 
to accept this cargo on a space-available basis we considered it, and I 
think properly so, as added traffic. * * * : 
* * * * | * 
WITNESS LYNCH (PFEL) 
BY MR. STEWART: 
Q. Mr. Lynch, are those figures contained in your work sheets, 
the figures which Mr. Ross has just referred to? A. Generally speak- 
ing, the bulk cement is loaded at a specific terminal where no other 
cargo is loaded. 
Q. What is the name of that terminal? A. Redwood City. That 
is classified on most of the work papers as Redwood City Cement Dock 
or Cement Pier. That is where the cement is loaded, and no other cargo 
operations are conducted while the ship is at that terminal. 


* * * * ose 


WITNESS ROSS (PFEL) 
BY MR. STEWART: 

A. Yes, sir, this exhibit 8 and 10 I believe you will find that we 
broke down the domestic operation between commercial and military. 
Within the commercial we included bulk cement because it is presently 
moving under a commercial tariff rate. | 

Q. I didn't understand that last part. A. Because it is presently 


moving under a commercial tariff rate. 


Q. When you Say it is presently moving, are you referring to 
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today? A. Yes, sir, and for several months past. I don't recall just 


when the amendment was. 
* * * * * 


1320 Q. Was your decision therefore influenced by the actual rate at 


which the cement moved compared with other rates? A. Well, Mr. 
Stewart, on exhibit 65 we show a gross revenue stemming from the 

1321 movement of bulk cement of $170,867. This is certainly added 
revenue to the total operation of these vessels in this particular service. 

If we had not elected to move this cement on a basis as to available 
space in the ships going to Guam, we would have been denying ourselves 
this amount of dollar revenue. 

The only expense that I can see we have in that cement is the added 
vessel time in handling that cargo because we are going to Guam. 

Also, if we had refused to move this cement, the cement probably 
would have still gone to Guam but more than likely from Japan, not from 
the United States. 

Q. Who would have carried it from Japan, Mr. Ross? A. Pos- 
sibly Pacific Far East Line. 

Q. Do any foreign lines operate from Japan to Guam, Mr. Ross? 
A. No, sir. 

Q. Is there any other way for the cement to get from Japan to 
Guam other than by your company? A. I don't believe so sir, presently. 
There are other domestic lines who would have the privilege of lifting 
this. 

Q. DolI understand your testimony then that you set this rate ina 
manner that would ensure that you carried from the United 

1322 States rather than from Japan? A. We much prefer the consump- 
tion of American made products at Guam as opposed to foreign made 
products. 

Q. Then this rate that you charged was an accomodation to the 
American producer of cement, to enable him to secure that business in 
competition with'the Japanese manufacturer, is that correct? A. We 
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were constantly reminded as to the "Buy American” policies of the 

United States within the subsidy itself. That is the reason why we can't 

build ships foreign, why we are substantially limited as to the purchase 

of supplies foreign. | 
Q. My sole purpose here, Mr. Ross, is to try to find out exactly 
why you arrived at the use of this principle which you have been referring 
to. A. Yes, sir. 
* * * * ' * 

1323 Q. Isn't it quite possible, Mr. Ross, that if the lower hold of 
hatch number three in your vessels where you carried the cement was 
not occupied with cement, that it might well have been occupied with 
general cargo at the higher rate? A. It could, but I mentioned earlier 
too that this cargo moves on a Space available basis. You apparently 
would suggest that we go empty as to space rather than take cargo that 
generates a quarter of a million dollars a year to us. | 


BY MR.SCHLEFER: ~ x e 
1507 Q. Do you have broken stowage problems? A. Well, not with 
our bulks, you do not. For example, if you have -- I believe Mr. Lynch 
mentioned something in the neighborhood of 1400 cubic feet, he thought, 
ina No. 3 lower hold ona Victory. This is the hold that, we have used 
for cement. There is no stowage factor loss. If you were to load in 
that No. 3 lower hold packaged goods, you have to take into consideration 
the stowage factor, stowage factor loss. : 
We have made studies for purposes other than this hearing with 
respect to the percentage of loss resulting from broken stow, and it is 


substantial. 


Q. So that the record is quite clear on the point, can you explain, 


Mr. Ross, what broken stowage is? A. Yes, sir. You take a cubic 
footage in a given area is the gross cubic. If you were to pour liquids 
or self-leveling bulk products, you can make full utilization of that cubic. 
But with respect to storing or stowing dry cargo products, crated 
furniture, for example, you have the loss of space between containers. 
It is that loss of cubic not actually occupied by pay cargo which I refer 
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to as being broken stow factor. 

Q. Now, we have talked about loading of bulk cargoes and dif- 
ference in the stowage, broken stowage, as against a homogenous bulk 
commodity which fits the skin of a vessel. Are there any other physical 

1508 characteristics which might further indicate, physical or other 
characteristics which might indicate a unique position for bulk cement 
cargoes? A. One other factor that comes to mind is that depends on the 
density of the product as to the relationship of the measurement tonnage 
displaced in the ship as to it and to the dead weight of the cargo loaded. 

I believe we have testified, either myself or Mr. Lynch, that in 
the case of these vessels servicing Guam, weight is seldom a factor as 
to the capacity of the ship. We reach the measurement problem before 
we do the weight factor. 

Q. Is that true with respect to cement? A. That is what permits 
us to offer this space for cement. We can add cement to the No. 3 
lower hold, which is dense, when the rest of the Space of the ship is well 
occupied cubically on measurement basis before we are down to the 
markings on the ship as to draft. 

Q. I think the record is clear, but let me ask you whether my own 
interpretation of what you have stated is right that the cement runs to 
weight, whereas general cargo in the Guam trade is cubic? Is that it? 
A. Asa general rule, I would say that is so. Types of commercial 
cargo that will run to weight. 

You might take the example of this No. 3 lower hold since cement 
has been such a point of discussion in these hearings. I believe Mr. 

1509 Stewart asked me the question previously as to whether or not we 
perhaps do not sacrifice -- these may not be your exact words, Mr. 
Stewart -- sacrifice space in the ship that could be utilized for commer - 
cial cargo if we did not handle the cement. We might be able to load 
3,000 tons of cement in the No. 3 lower hold, and it would go to cubic, 
perhaps a ratio something like 2 to 1 -- I think Mr. Lynch is more 
expert on this than I am -- which would mean we would have 1500 
measurement tons. We are getting, I think, for a time, we were 
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getting $9 a ton. That's $27,000 gross. 

If we were to take the cubic of No. 3, expressing it| at 1500 tons cubic, 
we will say a 25 per cent loss for stowage factor, you have something like 
1100 cubic tons of space available. And if you had commercial cargo to 
load in there for as high as $40 a ton, you are talking $44, 000 gross reve- 
nue berth terms as opposed to $27,000 revenue free in and out on cement. 
And generally, we find in most trades, it is a rule of thumb that with re- 
spect to berth term cargoes, your stevedoring and cargo expense will run 
between 50 and 55 per cent of your gross revenue. : 

So if you take half of $44,000 as being the cost for | etting the cargo 
in and out of the ship, you are going to something like $22, 000, which is 
less net revenue than ae 000 on se 1.0. 
|e 
BY MR. SCHLEFER: (To Mr. Ross) | 
1518 @. Now, Mr. Ross, I don't recall whether you testified to this effect 

or not in response to one of Mr. Stewart's questions, but if you know, can 
you tell me whether carriers, whether it is a customary practice in the 
steamship industry to treat bulk cargoes as an added traffic type of cargo? 
A. It is almost universally used as far as my knowledge is concerned by 
1519 ocean carriers to treat bulk products on a basis of added traffic 
from the standpoint that generally these are low-rated cargoes. Unless you 
are a bulk carrier operator as such, it is only filler cargo. And you have a 
vessel going from, we will say, San Francisco to Guam or San Francisco to 
Yokohama or the Philippines when weight is not a factor as to draft in the 
vessel, and you do have space to permit of the loading of. ential loads. We 


call it filler cargo, and we take advantage of it. 
2k * * * 


WITNESS LYNCH (PFEL) 
BY MR. SCHLEFER: 

1520 Q. Mr. Lynch, do you know what the tariff rate was on cement in 
1959 and 1960? Bulk cement, I am talking about. A. 1959, bulk cement 
was $11 a short ton, as I recall, and was not changed until sometime in 
June of this year when the rate became $8 a long ton. 

Q. Do you know whether the bulk cement is moving under Guam 
freight tariff No. 2 now? A. At the present time, the rate that is being 
moved within the contract areas coincides with the rate that appears in 
Guam = No. 2, the $8 long ton. | 

* * * - 
WITNESS WALMSLEY (GOVT. of GUAM) — 
BY MR. STEWART 

Q. Mr. Walmsley, are you familiar with the costs incurred at Guam 
in moving a vessel from one dock to another? A. In generalities, yes, sir. 

Q. Well, in general, what costs are incurred in connection with 
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such movements? A. With a major vessel, it would require two tugs 
and a pilot. 

Q. Who supplies the tugs and the pilot? A. The Naval Station. 

Q. Is there a charge? A. Yes, sir, there is. 

Q. What is the amount of the charge? Approximately. A. Ap- 

1564 proximately $400 to $500 per shift. 
* * 


* * * 
1568 Q. What limitations if any do those regulations impose upon the 

movement of vessels within Apra Harbor? A. Well, under operations 

in Chapter 2, on page 8, Article 201, Commercial Port in naval defensive 
sea area -- I would like to change that to Article 203, Harbor movements, 
paragraph 1. The first sentence reads: "Unless an emergency exists, 
all ship and service craft movements in Apra Harbor will be made dur- 
ing daylight hours when authorized by the Port Control Office." 


oe eoeed BY MR. SCHLEFER: % : 
- Let me see if I can refresh your memory. A. That would be 
a help. 
Q. You recognize the document I have put before you, Mr. Walms- 
ley? A. Yes, sir. 
Q. Does that refresh your recollection as to what the operating 
profit of the commercial port was in 1959? A. Yes, sir. 
Q. Tell us what it was. A. $209, 882.60. 
Q. Can you tell me whether that was before or after depreciation? 
A. After. 
* * * * 
Q. Could you tell us what it is? A. Pardon me. 
Q. What is the stevedoring? A. Stevedoring charge is $7703.90. 
Q. And what is checking? A. $2671.92. 

Q. Isn't it a fact that the checking and sorting are almost as much 
as the stevedoring on that bill? How much is the sorting? A. $3568.92. 
Q. So you have over $6000 of checking and sorting, where the 

stevedoring charge is $7703. * * * 


* * * * * 


1785 Q. How many hours in advance of arrive must gangs be ordered? 


A. We require twelve hours for notification and six hours for cancel- 
lation. 
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EXHIBIT 3 
(Page 1 of 2 pages) 
PACIFIC FAR EAST LINE INC. 
RATE BASE 


UNSUBSIDIZED SERVICE - DOMESTIC LEG 
BASED ON BALANCE SHEET AS AT DECEMBER 31, 1959 
AND PROFIT AND LOSS STATEMENT FOR PERIOD 
JANUARY 1, 1960 - JUNE 30,1960 


VESSEL VALUATION 


Domestic Market value (Schedule No. 1) | $4,466, 520.00 


MISCELLANEOUS ITEMS 


Other Floating Equipment $292,112.06 
Other Shipping Assets 84,853.97 
Spare Parts 33,609.84 
Office Furniture and Fixtures 43,146.23 
Claims Pending 39,502.25 


Other Deferred Charges and Prepaid 
Expenses 80,448.15: 


573,672.50 


WORKING CAPITAL 


Total Average Voyage Expense : 1,774,308.60 
Total Capital Employed __ $6,814,501.10 
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PACIFIC FAR EAST. LINE, INC. 


VESSEL OPERATING STATEMENT 
For the Period 1 January 1959 through 31 December 1959 
Unsubsidized Service - Domestic Leg 


Outbound 


Freight Payable Tons of Cargo Carried 212,122 


(600) Operating Revenue - Terminated Voyages 


Commercial Cargo $ 3573,240.18 
Military Household Goods 98,670.14 
Military Cargo 2,076 ,931.87 
Bulk Cargo 295 A80.61 
Passenger 11,725.00 
Commercial & Military Mail 106,090.93 
Other Voyage Revenue 140,800.97 


Total Operating Revenue $ 6,302,939.70 


(700) Operating Expense - Terminated Voyages 
V 


essel Expense 
01 Wages 


08 Payroll Taxes 
09 Contributions 
10 Subsistence 
15 Stores, Supplies 
& Equip. Domestic 
Maintenance Expense 
Fuel Oil 
Repairs Domestic 
Insurance, Hull & Machinery 
Insurance, P & | 
Insurance - Other 
Charter Hire 
Other Vessel Expense 


Total Vessel Expense 
Port Expense 
65 Agency fees and commissions 


70 Wharfage and dockage 
79 Port Charges 


Cargo Expense 


Domestic $134,472.10 14 


163,444,674 


185 A67.15 49 


80 Stevedoring 
89 Other Cargo Expense 


Brokerage 


90 Freight 
92 Passenger 


Other Voyage Expense 


99 Other Voyage expense 
Total Voyage Expense 
Total Vessel Operating Expense 


Direct Profit from vessel operations 


Foreign 


Foreign 


Intermediate 


15 564 


$ 268,626.88 
3543.00 
170 656.64 
11 538.60 
400.00 

-0- 
18,162.23 


$ 472,927.35 


Foreign $ 6,587.44 


5,229.04 


15,998.17 


$ 191,898.52 
32,168.17 
190,115.64 


1 309,720.33 
1 A94,571.27 


17,799.80 
285.94 


Inbound 


37 883 


$ 72,522.48 
419,252.17 
502,718.00 

~0- 
14,681.25 
11,069.92 

2,117.54 


$ 1,022,361.36 


$ 1,560,487.00 
59 649.39 

100 543.38 

141 059.54 


168,673.71 
70 893.37 
539,390.09 
201 465.32 
257 996.28 
226,169.31 
5,259.23 
851 225.88 
56,709.52 


414,182.33 


2 804,291.60 


18,085.74 


45 623.67 


EXHIBIT 9 


SCHEDULE | 


Total 


265 569 


$ 3,914,389.54 
521 465.31 
2,750 306.51 
307,019.21 

26 ,806.25 
117,160.85 
161,080.74 


$ 7,798 ,228.41 


$ 4,239 522.02 


$ 3,282,183.34 
$ 7,521,705.36 
$276,523.05 


EXHIBIT 10 
PACIFIC FAR EAST LINE, INC. 


WATER LINE OPERATING REVENUE AND EXPENSE STATEMENT 
UNSUBSIDIZED SERVICE - DOMESTIC LEG 

FOR THE PERIOD JANUARY 1, 1960 THROUGH JUNE 30, 1960 

la RN POI OU 


TOTAL COMMERCIAL CARGO MILITARY CARGO 
TERMINATED VOYAGE RESULTS 


Number of Terminations 
Revenue $ 3,904,711.51 $ 2,540,991.92 $ 1,368,719.59 
Expense 3,835 059.91 2,710,856.23 1,124 203.68 


Gross Profit or (Loss) From Vessel Operations 69 651.60 (169,864.31) 239,515.91 


OTHER SHIPPING OPERATIONS 
Income $ 2,657.13 $ 2,657.13 
Expense 62,179.43 59 522.30 62,179.43 59,522.30 


Gross Profit or (Loss) From Shipping Operations 
Before Overhead and Depreciation 10,129.30 (229 386.61) 239,515.91 


OVERHEAD 


Administrative and General Expense $486 481.88 $285 ,078.38 $201 403.50 
Less: Agency Fees, Commissions and 

Brokerage 34 564.81 451,917.07 20 254.98 264 823.40 14,309.83 $187,093.67 
Advertising 11,973.61 11,973.61 - 
Taxes, other than Federal 4,310.50 468,201.18 2 525.95 279 322.96 1,784.55 


Gross Profit or (Loss) From Shipping Operations 
Before Depreciation (458,071.88) (508,709.57) 


DEPRECIATION 


Amortization - Leasehold 1,222.42 716.34 506.08 
Floating Equipment - Vessels 90,310.55 51,115.77 39 194.78 
Other Floating Equipment ‘3,890.20 2,279.66 1,610.54 
Other Shipping Property and Equipment 23,279.51 118,702.68 13 641.79 67 753.56 9 637.72 


Net Profit or (Loss) Before Mortgage 
Interest and Federal Income Tax $ (576,774.56) $ (576 463.13) 
>; ————— ————— 


EXHIBIT 11 


PACIFIC FAR EAST LINE, INC. SCHEDULE | 


VESSEL OPERATING STATEMENT 
For the Period 1 January 1960 thru 30 June 1960 
Unsubsidized Service - Domestic Leg 


Outbound Intermediate Total 


Freight Payable Tons of Cargo Carried 107 590 5,418 | 136,418 


(600) __ Operating Revenue - Terminated Voyages 


Commercial Cargo $ 1,849,293.28 $ 100,601.20 $ | 68,494.81 $ 2,018,389.29 
Military Household Goods 40,948.75 891.00 188,587.45 230 427.20 
Military Cargo 943,791.72 38,431.91 358,950.26 1 ,341,173.89 
Bulk Cargo 173,675.50 | =0- 173,675.50 
Passenger 3,850.00 | 4,975.00 8,825.00 
Commercial & Military Mail 46,156.69 : 5,298.26 51 454.95 


Other Voyage Revenue 71,525.51 ; | 1,033.71 80,765.68 
——— ee TS EB 

Total Operating Revenue  $_ 3,129,241.45  $ 148,130.57 $ 627,339.49 $ 3,904,711.51 
—eEeEVUSS7ISNINssSo=S=V=_—————— 


(700) Operating Expense - Terminated Voyages 

Vessel Expense’ 

01 Wages $ 888,455.09 
Payroll Taxes | 48,789.43 
Contributions ' 51,870.60 
Subsistence Domestic $ 79,660.45 14 Foreign $ 2,291.13 | 81,951.58 
Stores, Supplies, 

& Equip. Domestic 82,175.77 24 Foreign 187.25 | 82,363.02 
Maintenance Expense 34,586.42 
Fuel Oil 258,976.95 
Repairs Domestic 114,620.95 49 Foreign 11,719.25 126 340.20 
Insurance, Hull & Machinery 144,001.93 
Insurance, P & | 126 614.58 
Insurance - Other | 3,130.31 
Charter Hire 298,788.25 
Other Vessel Expense | 28 424.84 

Total Vessel Expense ; 


Port Expense 
65 Agency fees and commissions $ 103,822.93 


70 Wharfage and dockage 15 302.62 

79 Port Charges 101,391.35 220 516.90 

Cargo Expense 

80 Stevedoring 665,198.81 

89 Other Cargo Expense 740 342.14 1 A0S 40.95 
| 


Brokerage 
90 Freight 9 064.67 


93 Passenger 183.75 | 9 248.42 
Other Voyage Expense | 
99 Other Voyage expense 
Total Voyage Expense $ 1,660,766.71 
Total Vessel Operating Expense : $ 3,835,059.91 
Direct Profit from vessel operations $ 69 651.60 


$_2,174 293.20 
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PACIFIC FAR EAST LINE, INC. 

ALLOCATION PROCEDURES FOLLOWED IN PREPARATION OF 
EXPENSES AND REVENUE STATEMENTS AND MISCELLANEOUS 
OTHER EXHIBITS NECESSITATING ALLOCATION 

General Comments: 

The term "Unsubsidized Service" includes those vessels employed 
in the carriage of cargo between West Coast Ports (including Hawaii) and 
Midway, Wake and Guam with some of these vessels continuing on beyond 
Guam to load or discharge cargo moving between West Coast and Far East 
Ports or to load and discharge cargo moving within the Far East area. 
The term "Domestic Leg" has been applied to the revenue earned and 
expenses incurred in connection with the carriage of cargo between West 
Coast ports, Hawaii and Wake Island, Midway and Guam. The term "Foreign 
Leg"' denotes revenue earned and expenses incurred in connection with the 


carriage of cargo not included within the Domestic Leg. 


I. Revenue and Expense Allocation 


A. Revenue: 


The Revenue; was separated. between domestic legs and foreign legs 

on a direct allocation basis. 
B. Vessel Expense: 

In order to make certain allocations of vessel expense, a schedule 
of revenue ton miles was developed for the cargo carried on each voyage. 
The only exception to revenue ton was in the allocation of tonnage on mili- 
tary household goods for which a measurement ton was used rather than 
a weight ton. 

1. Vessel rating Expense: 

For each vessel and voyage, crew wages; subsistence; stores, 
Supplies and equipment; maintenance and repairs; fuel oil; insurance; 
charter hire (on the SS ALASKA, V-39, V-40, V-41 and V-42 Bareboat 
Charter hire was deleted in view of a charter with a subsidiary company 
and depreciation on a vessel cost basis was used in lieu therefore); other 
vessel expense; and, other voyage expense were allocated between the 


domestic leg and the foreign leg on the ratio of revenue ton miles for 


that particular vessel and voyage. 
2. Agency Fees. 


Were separated between domestic and foreign leg on a direct 


allocation basis. 


3. Port Charges, Stevedoring and Terminal Charges: 


Were separated between domestic leg and foreign leg on the basis 


of a direct allocation for all ports excepting San Francisco, Los Angeles, 
Guam, and Honolulu. The latter four were allocated on a EEE handled 
basis. 
4. Brokerage: 
Brokerage - Freight. Were allocated on a ratio of revenue of 
commercial, general and bulk generated on the domestic leg and on the 
foreign leg. | 
Brokerage - Passengers. Were on the basis of direct allocation. 


Il. Water Line Operating Revenue and Expense Statement 
A. Terminated Voyage results - represents the summary of the 


voyages terminating during the calendar year 1959 or during the first 


half of 1960. The revenue and expense were developed - outlined under 
"I" above. | 
- Other Shipping Operations - income and expense has been allocated 
to the unsubsidized service on the basis of ratio that the terminated voyage 
expense of the unsubsidized service bears to the total terminated voyage 
expenses for all voyages terminating in the accounting period. The total 
of these accounts allocated to the unsubsidized service were further dis- 
tributed to the domestic leg on the ratio that the total revenue ton miles 
in the domestic service bears to the total revenue ton miles in the un- 
subsidized service. | 
C. Overhead Expense - These expenses were allocated to the un- 
subsidized service on the terminated voyage expense ratio and were 
further distributed to the domestic leg on the revenue ton mile ratio. 
D. Depreciation | 
1. Depreciation cost for Amortization of Leasehold; Other Floating 
Equipment; and Other Shipping Property and Equipment were allocated 


to the unsubsidized service on the terminated voyage expense ratio with 
further distribution to the domestic leg on the revenue ton mile ratio. 
2. Floating Equipment - Vessels 
(a) On owned vessels, depreciation was calculated on the basis 
of a 20-year life from date of construction with residual value calculated 


at $5.00 per DWT. On vessels chartered from subsidiary companies, 


bareboat costs were eliminated from the vessel expense and depreciation 
charged on the basis of cost to the owner on a 20-year life from date of 
construction, using the same residual value as above. 

(b) Depreciation for vessels employed in the unsubsidized service 
were allocated directly to this service. These expenses were further dis- 
tributed to the domestic leg on the revenue ton mile ratio applicable to 
those vessels on which depreciation had been charged, 

E. Other Deductions from Income - these expenses were allocated 
to the unsubsidized service on the terminated voyage expense ratio with 
further distribution to the domestic leg on the revenue ton mile ratio. 

The allocation formula based on the terminated voyage expense 
ratio which was utilized in the distribution of general and administrative 
overhead expenses to the unsubsidized service has been outlined by the 
Maritime Administration in their General Order 31, Revised. The allo- 
cation of expenses between the domestic leg and the foreign leg within 
the unsubsidized service was made in accordance with Docket No. 807. 
Il. Rate Base 

A. Vessel valuation. The market values of the vessels employed in 
the unsubsidized service were allocated to the domestic leg on the revenue 
ton mile ratio. 

B. Miscellaneous Items. 

1. Other Floating Equipment 

One item consisting of a cement barge located in Guam was allo- 
cated directly to the unsubsidized service and distributed to the domestic 
leg on the revenue ton mile ratio. The balance of the equipment in this 
category was allocated to the unsubsidized service on the terminated 
voyage expense ratio and further allocated to the domestic leg on the 


revenue ton mile ratio. 


2. Other Shipping assets. 


Those assets located at Guam and Honolulu were allocated directly 


to the unsubsidized service and further distributed to the domestic leg 
on the revenue ton mile ratio. The balance of the assets in this account 
were distributed to the unsubsidized service on the terminated voyage 
expense ratio and further allocated to the domestic leg ion the basis of 
the revenue ton mile ratio. 

3. Spare Parts 

Spare Parts attributable to the AP-3 vessels (ony operated in the 
unsubsidized service) were allocated directly to the unsubsidized service 
and further distributed to the domestic leg on the revenue ton mile ratio. 
Those spare parts attributed to vessels not employed in the unsubsidized 
service (i.e. - C-4 vessels) were allocated directly to the subsidized 
operation and not included in the calculations. The balance of the spare 
parts were allocated to the unsubsidized service on the basis of the 
voyage day basis subsidized to nonsubsidized and further allocated to the 
domestic leg on the basis of the revenue ton mile ratio. 

4. Office furniture and fixtures. : 

The value of the assets located at Guam were directly allocated 
to the unsubsidized service and further distributed to the domestic leg 
on the basis of the revenue ton mile ratio. The balance of the assets in 
this account were distributed to the unsubsidized service on the terminated 
voyage expense ratio and were further distributed to the domestic leg 
on the basis of the revenue ton mile ratio with the exception of the assets 
located at Manila, Yokohama and Hongkong which were allocated directly 
to the foreign leg. | 


5. Claims pending. 
Those claims over $5,000.00 directly attributable to a vessel 


in the unsubsidized service were allocated directly to this Service and 
further distributed to the domestic leg on the basis of the revenue ton 
mile ratio. Those claims directly attributable to vessels not employed 

in the unsubsidized service were allocated directly to the other operation. 
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Claims under $5,000.00 were distributed to the unsubsidized service 
on the basis of the terminated voyage expense ratio and further 
allocated to the domestic leg on the basis of the revenue ton mile 
ratio. 


6. Other deferred charges and prepaid ex nses. 


Leasehold Assets, Prepaid Insurance, Legal Expenses and Other 
Prepaid Expenses were allocated to the unsubsidized Service on the 
basis of the terminated voyage expense ratio and further distributed to 
the domestic leg on the basis of the revenue ton mile ratio. Motor 
generator equipment utilized in the reefer van operation in the 
unsubsidized service was allocated directly to the unsubsidized service 
and further allocated to the domestic leg on the basis of revenue ton 


mile ratio. 


C. Average voyage expense. 


This calculation was made in accordance with Limitation No. 4 
(without reference to Limitation No. 3) as prescribed in the Maritime 
Administration General Order 31, Revised. The total working capital 
required for the unsubsidized service was allocated to the domestic 
leg on the basis of the revenue ton mile ratio. 


EXHIBIT 13 


PACIFIC FAR EAST LINE, INC, 


INCREASED COSTS IN VESSEL OPERATION | 


| Increase or 
Per Diem Per Diem {| Irerease or (Decrease) to 


| (Decrease) Total Increase 


COMPARISON OF VESSEL OPERATING COSTS 


18.03 38.95 
20.94 16.86 
66.46 30.53 


Subsistence 1.73 58 
Stores and Supplies / 47.62 11.63 
Repairs and Maintenance 161 ; 38.51 18.02 
Fuel Oil (Per Sea Day) * 856 | (17.41) (43.31) 
Insurance 265 18.49 14.24 
Vessel Expense 26 | 265.38 12.50 


$2,682 $3,026 12.83 100.00 
Port Expense 289 414 | 43,25 
$2,971 $3440 15.79 


* Average Cost Per Port Day 
Not Included 


Per Diem Per Port Day $ $ 119 (16.78) 


COMPARISON OF LONGSHORE WAGE HOUR RATES 
PACIFIC WEST COAST PORTS 


Subsequent to June 15, 1957 Subsequent to hone 13, 1960 


S/T Rates Fringe Total S/T Rates Fringe Total 


Longshoremen $2.53 $ 49 $3.02 $2.82 $ .62 1/2 $3.44 1/2 
Winch/Lift Truck Opr. 2.68 49 3,17 2.97 621/2 3.59 1/2 
Ganaibese 2.73 49 —-3,22 3.02 6621/2 3.641/2 
Walking Boss 3.29 49 3.78 3.86 56 4.42 


Clerk 2.68 493.17 3.031/2 .621/2 3.36 
Clerk Supervisor 2.95 49 3.44 3.34 621/2 3.96 1/2 
Supercargo 3.21 1/2 49 3.70 1/2 ; 621/2 4.34 1/2 


Carpenter 2.68 1161/2 2.84 1/2 
Carpenter Foremen 3.18 1181/2 3.36 1/2 
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EXHIBIT 14 


PACIFIC FAR EAST LINE, INC. 
UNSUBSIDIZED OPERATIONS 
Projected Operating Statement - Domestic Leg 
For Period of One Year 


Based on Guam Tariff No. 3 and MSTS Rates Effective 10/1/60 
a eth il nL fal 


TERMINATED VOYAGE RESULTS 
Number of Terminations 
Revenue $9, 256,000.00 
Expense 7,790.000.00 


Gross Profit from Vessel Operations 1,466,000.00 
OTHER SHIPPING OPERATIONS - EXPENSES 
NET 


98,000.00 


Gross Profit from Shipping Operations 
Before Overhead and Depreciation 1,408,000.00 


OVERHEAD 


Gross Profit from Shipping Operations 
Before Depreciation 492,000.00 


DEPRECIATION 
Floating Equipment - Vessels $654,000.00 
Other Floating Equipment and 
Shipping Property 58,000.00 712,000.00 
Net Profit (Loss) Before 
Mortgage Interest and 
Federal Income Tax $ (220,000.00) 


916,000.00 
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EXHIBIT 15 
PACIFIC FAR EAST LINE, INC. 
a L, 


ONE YEAR PROJECTION 


eee tN 


Anticipated revenue to be earned during the period July 1, 1960 through 
June 30, 1961 on cargo moving under the Guam Freight Tariff. 


Revenue based on Guam Tariff No. 1 - $3,794,096.81 
Revenue based on Guam Tariff No. 2 - $4, 166,825.00 


Revenue based on Guam Tariff No. 3 - $4,964,122.31 


PACIFIC FAR EAST LINE, INC. 


ESTIMATED CARGO HANDLING COSTS 
OES St 
FAR EAST PORTS 


COST PER 
AREA SERVED REVENUE TON 


GUAM $5.85 
PHILIPPINE ISLANDS 3.95 
JAPAN 1.70 
OKINAWA 1.05 
FORMOSA 1.50 
KOREA 1.35 
HONGKONG 1.00 


SUMMARY OF COMPARATIVE EARNINGS 


YEAR 1958 


Voyage Revenue 
Voyage Expense 


Direct Voyage Profit 
Operating Subsidy (Net) 


Charter Revenue/Expense 


Net Voyage Profit 
Agency Fees & Comm. Expense 


Administrative Overhead (Net) 


Net Profit Before Income Tax 


YEAR 1959 


Voyage Revenue 
Voyage Expense 


Direct Voyage Profit 
Operating Subsidy (Net) 


Charter Revenue/Expense 
Net Voyage Profit 


Agency Fees & Comm. Expense 


Administrative Overhead (Net) 


Net Profit Before Income Tax 


1958 - 1959 


Total 


$36,044,977 
35,532,163 


$ 512,814 


4 357,105 
$ 4,869,919 


$ 4,869,919 


$ 4,869,919 
4,094 333 
$775,586 


$34,882 445 
34,339,920 


$ 542,525 


4,660,007 
$ 5,202,532 


$ 5,202,532 


$ 5,202,532 
4,556,103 


$ 646,429 


ACTUAL 


Subsidized 


$25 ,382 A52 
24 925 A05 


$ 457,047 


4,357,105 
$ 4,814,152 


$ 4,814,152 


$ 4,814,152 


$ 2,005 582 


$24 384,022 
23,964 666 


$ 419,356 


4,660,007 
$ 5,079 363 


$ 5,079,363 


$ 5,079,363 

3,141,389 
$ 1,937,974 
————_—_———— 


Schedule 1 


Non-Subsidized 


Guam 


$ 8,930,276 
8,735 A29 


$ 194,847 


194,847 


194,847 


194,847 


$_ (793,058) 


$10,498,423 
10,375 ,254 


$ 123,169 
$ 123,169. 
$ 123,169: 


123,169: 


$ (1,184,545) 


$ 1,732,249 
1,871 ,329 


$ (139,080) 


$ (ic 39,080) 


$ (139,080) 


$ (139,080) 


(436,938) 


$ (107,000) 


EXHIBIT 31 


ON BASIS OF PROPOSED OPERATIONS 


Total 


$36 044,977 
35 532,163 


$ 512,814 


4,875 529 
$ 5,388,343 


$ 5,388,343 
$ 5,388 343 


$ 1,294,010 


$34,882,445 
34,339,920 


$ 542,525 


5,152,377 
$ 5,694,902 


$ 5,694,902 


$ 5,694,902 


$ 1,138,799 


P.F.E.L. 


$27,114,701 
26,900,416 


$ 214,285 


4 875 529 
$ 5,089,814 


210,000 
$ 5,299 814 


$ 5,299,814 


$ 1,898 481 
——— 


$24 384,022 
24 102 636 


$ 281,386 


5,152,377 
$ 5,433,763 


210,000 
$ 5,643,763 


$ 5,643,763 


$ 1,827,660 


Wholly-Owned 


Subsidiary 

$ 8,930,276 
8,631,747 

$ 298,529 


$ 298,529 
(210,000) 


$ (604,471) 


$10,498 423 
10 237,284 


$ 261,139 


$261,139 
(210,000) 
$ 51,139 


315,000 
263,861) 


$ (688,861) 


Difference 


$492,370 


EXHIBIT 42 
Page I of 2 Pages 


AMERICAN PRESIDENT LINES, LTD. 


OPERATING STATEMENT FOR GUAM COMMERCIAL CARGO ON TERMINATED VOYAGES 
IN ATLANTIC/PACIFIC - GUAM TRADE FOR 1959 
a LL NA NL A as 


PRESIDENT 
PRESIDENT GRANT JEFFERSON _ PRESIDENT MADISON 
Voyage Voyage Voyage Voyage Voyage Voyage Voyage Voyage 
Notes 45 46 47 49 50 53 54 55 


Gross Revenues - Complete voyage 702,880 539 560 644,429 775 853 741 821 702,216 632,697 689,117 
GUAM COMMERCIAL 

Freight payable tons 2,386 422 451 1,870 187 1,341 1,721 1,078 
Weight tons (2000#) 2,188 197 148 1,188 80 933 971 508 


Freight revenue - Guam commercial 75 A21 14,832 19,698 76 587 8,328 57,067 72,150 45 859 
-% of Gross 10.73 2.75 3.06 9.87 1.12 8.13 11.40 6.65 
Allocation 
Operating Expenses: Basis 
‘Vessel Expenses Gross revenue 37 323 9 056 9,928 32,228 4,067 29 913 40,673 21,747 
Voyage Expenses 
Agency fees Local rev. tons 328 438 434 590 266 262 332 655 
Commissions Comm. rate 2,151 486 605 2,146 212 1,645 2,148 1Al19 
Wharfage & Dockage Local rev. tons 5,722 472 955 6,270 565 2,331 3,769 2,262 
Other port expenses ee ae et! 2,295 676 306 1,684 264 741 1,445 901 
Cargo expenses Mi Ue oO 42,164 3,903 10,689 37,809 6 323 32,196 36,863 25 A89 
Brokerage - freight Rev. tons 771 152 184 950 91 579 739 389 
Canal tolls Gross Revenue 1,498 384 427 1,380 157 1,137 1594 930 
Other voyage expense i. 879 229 146 681 144 938 1,155 576 
Total operating expenses 93,149 15,796 23,674 83,738 12,089 69 ,742 88,718 54,368 


Net operating revenue (deficiency) ; (17,728) (964) (3,976) (7,151) (3,761) (12,675) (16,568) +~—- ((8,509) 
Overhead: 
Advertising - .457% of freight rev. 345 68 90 350 38 261 330 210 
All other =~ 13.65% of oper. exp. 12,723 2,158 3,234 11,438 1,651 9 526 12,118 7 A26 
Total overhead 13,068 2,226 3,324 11,788 1,689 9 787 12 448 7 £36 


Profit (loss) at this point (30,796) (3,190) (7,300) (18,939) (5,450) (22,462) (29,016) (16,145) 
Vessel depreciation - Daily rate and gross rev. 3,032 2,642 327 870 3,017 1,774 


Construction-differential refund Ratio Guam cargoes 
SS ee 


Profit (loss) before mortgage interest and Federal 
Income Tax (33,828) (3,942) (8,172) (21,581) (5,777) (23,332) (32,033) —- (17,919) 
Mortgage interest 534 133 135 480 59 161 557 287 
eG 
Profit (loss) before Federal Income Tax (34,362) (4,075) (8,307) (22,061) (5,836) (23,493) (32,590) ~— (18,206) 


* 


* Explanatory footnotes contained in Exhibit 41. 


EXHIBIT 42 
Page 2 of 2 Pages 


AMERICAN PRESIDENT LINES, LTD. 
—— ee ee ED 


OPERATING STATEMENT FOR GUAM COMMERCIAL CARGO ON TERMINATED VOYAGES 
IN ATLANTIC/PACIFIC - GUAM TRADE FOR 1959 
—— errr re N07 
PRESIDENT PRESIDENT 
MCKINLEY PRESIDENT PIERCE PRESIDENT TAFT GARFIELD TOTAL 
Voyage Voyage Voyage Voyage Voyage Voyage Voyage Voyage 16 | 
Notes 57 58 54 55 56 59 60 2 VOYAGES 


* 


Gross Revenue - Complete voyage 624,803 697 ,726 656,259 547,754 559 383 710,217 698 508 990 639 10,913,862 
GUAM COMMERCIAL 


Freight payable tons 1,143 1,227 1,271 1,640 1574 1411 2 A24 1,934 22,280 
Weight tons (2000#) 615 666 1,004 1,069 815 872 1Al16 796 13 A66 


. 
Freight revenue - Guam commercial (1) 45 927 57 324 48 402 66 ,280 67.729 64,809 90,044 85 536 895 ,993 


-% of Gross (2) 7.35 8.22 | 7.38 12.10 12.11 9.13 12.89 8.63 8.21 
Allocation 


Operating Expenses: Basis 
Vessel Expenses Gross Revenue (3) 25 ,733 26,099 26 650 36,201 37,725 32,928 42 275 35,119 
Voyage Expenses: 
Agency fees Local rev. tons 241 595 242 392 373 407 653 
Commissions Comm. rate 1,802 1515 1,922 1,994 1,800 2 634 2,525 
Wharfage and Dockage Local rev. tons 2 A08 2, A88 3,972 3,041 4,706 5 A46 5 A408 
Other port expenses oo bs 1,005 1,041 412 1,240 1,178 1,973 2,122 
Cargo expenses ee ora 25 829 31,919 27,781 31,300 47 271 33,321 
Brokerage - Freight Rev. tons 536 536 1,012 825 747 
Canal tolls Gross revenue 1,693 1,694 1,270 1,792 1,467 
Other voyage expense Hs v 1510 1568 1,000 958 1 524 | 
Total operating expenses 59 654 64,782 ‘60,609 78 407 75 971 75 567 103,581 82,886 1,042,731 


Net operating revenue (deficiency) (13,727) (7,A58) (12,207) —(12,127) (8,242) (10,758) (13,537) 2,650 (I 46,738) 
Overhead: : 
Advertising - .457% of freight rev. 210 262 | 221 303 310 296 412 391 4,097 


All other - 13.659% of oper. exp. 8,148 8,849 8,279 10,710 10,377 10,322 14,148 11,321 142,428 

Total overhead 8,358 9,111 8500 11,013 10 687 10,618 14,560 11,712 146 525 

cf . 
Profit (loss) at this point (22,085) (16,569) (20,707) (23,140) (18,929) (21,376) (28,097) (9,062) (293,263) 
Vessel depreciation - Daily rate and gross rev. 2,156 2,085 2,201 2 843 3,311 2,714 318 11,848 43,862 


Construction-differential refund Ratio Guam cargoes - - - 10,019 10,019 
SS ee 


Profit (loss) before mortgage interest and Federal 
Income Tax (24,241) (18,654) (22,908) (25,983) (22,240) (24,090) (31,515) (30,929) (347,144) 
Mortgage interest 369 317 384 496 498 488 615 3,760 9,273 


Profit (loss) before Federal Income Tax (24,610) _(18,971) (23,292) __(26A79) _ (22,738) (24,578) (32,130) (34,689) (356,417) 
OO 


* Explanatory footnotes contained in Exhibit 41. 


Finance Department 
October 13, 1960 


EXHIBIT 43 
AMERICAN PRESIDENT LINES, LTD, 


OPERATING STATEMENT FOR GUAM COMMERCIAL CARGO ON TERMINATED VOYAGES 
NL la NS AA A 


IN ATLANTIC/PACIFIC - GUAM TRADE FOR FIRST HALF OF 1960 


| PRESIDENT PRESIDENT PRESIDENT PRESIDENT PRESIDENT 
JEFFERSON PRESIDENT MADISON MCKINLEY PIERCE TAFT FILLMORE GARFIELD TOTAL | 
Voyage Voyage Voyage Voyage Voyage Voyage Voyage Voyage 8 

Notes 52 56 57 59 57 64 33 3 


VOYAGES 
643,366 ___ 646,866 __671,121__674,472__—«658,A10 «682,305 + ~—-468,498 


PRESIDENT 


* 


Gross Revenue - Complete voyage 


Guam Commercial 
Freight payable tons 
Weight 


Freight revenue - Guam commercial 


-% of Gross 


Operating Expenses: 
Vessel Expenses 


Voyage Expenses: 
Agency Fees 
Commissions 
Wharfage and dockage 
Other port expenses 
Cargo expenses 
Brokerage - freight 
Canal tolls 
Other Voyage expense 

Total operating expense 


Net operating revenue (deficiency) 

Overhead: 
Advertising - 
All other 
Total overhead 


Profit (loss) at this point 


418% of frt. rev. 
~ 12.942% of oper. exp. 


Allocation 
Basis 


Gross revenue 


Local rev. tons 
Comm. rate 
Local rev. tons 


Rev. tons 
Gross revenue 


Vessel depreciation - Daily rate and gross rev. 
Construction differential refund Ratio Guam cargoes 
Profit (loss) before mortgage interest and Federal 


Income Tax 
Mortgage interest 


Profit (loss) before Federal Income Tax 


Finance Department 
October 12, 1960 


(1) 
(2) 


(3) 


(4) 
(7) 
(5) 
(4) 
(5) 
(6) 
(3) 
(3) 


(9) 


631,742 5,076,780 
Se 


1,113 
545 


43,709 
6.79 


24,619 


295 
1410 
2,628 
1,760 

19,762 

501 

949 


(8,820) 


183 
6,798 
6,981 


2,097 
1,033 


83,970 
12.98 


45 541 


206 
2,965 
3,223 
1,939 
30,837 
868 
1,815 


(4,257) 


351 


1,873 
; 909 


77 368 
11.53 


38,351 


439 
2,483 
3,952 
1,308 
34,957 
774 
1,613 


(8,011) 


| 323 


1404 
753 


60,026 
8.90 


32,147 


780 
2,113 
2,655 
2 A04 

35,807 

816 

1,245 


(18,650) 


251 


1 434 
689 


60,313 
9.16 


34,088 


419 
1741 
3,899 
1,391 

34,566 

720 

1,281 


(18,824) 


252 


1460 
718 


61 377 
9.0 


28,645 


352 
1,908 
3,405 
1,987 

27,740 

714 
1,252 

916 


(5 542) 


257 


96 
42 


3,993 
0.85 


2,871 


107 
60 
38 

1,295 
16 
82 
44 


(520) 


17 


1,700 
861 


75 A60 
11.94 


35 507 


389 
2,110 
4,106 
1,795 

35 492 

772 
1,015 
1,052 


(6,778) 


315 


11,177 
5550 


| 
466 216 


537,618. 


605 833 1,502 709 1,032 
52,529 88,227_—«85,879_ (18,676 79,137 66919 A138 D3 82,23 
RIO NSO NF 4 DIS 82,2387 537,618) 


(71,402) 


1,949 


11 418 11,050 10,182 10 242 8,661 584 10 643 69 578 ! 
11,769 11,373 10,433 10 A94 8,918 601 10,958 71 527 | 


(15,801 
1,269 


(16,026) 


3,305 


(19,384) 


1,747 


(29,083) 


1,753 


(29,318) 


2,711 


(14 A460) 


2,245 


(1,121) 


177 


(17,736) 
10,689 


( 142,929) 
23,896 | 


“a = 2 : - - - 5,981 5,981 | 
ee en hE eee 


(17,070) 


302 


(17,372) 


(19,331) 


582 


(19,913) 


(21,131) 


500 


(21,631) 


(30,836) 


379 


(31,215) 


* Explanatory footnotes contained in Exhibit 41. 


(32,029) 


405 


(32,434) 


(16,705) 


345 


(17,050) 


(1,298) 


24 


(1,322) 


(34,406) 
3,538 


(37,944) 


(172,806) 
6,075 


(178,881): 


EXHIBIT 64 
PACIFIC FAR EAST LINE, INC. as 


WATER LINE OPERATING REVENUE & EXPENSE STATEMENT - UNSUBSIDIZED SERVICE - DOMESTIC LEG 
FOR THE PERIOD 1 JANUARY 1959 THROUGH 31 DECEMBER 1959 


COMMERCIAL CARGO MILITARY HOUSEHOLD GOODS MILITARY CARGO BULK CEMENT | 
TERMINATED VOYAGE RESULTS 


Number of Terminations 


Revenue | $ 7,798,228.41 $ 4,236 ,862.39 $521 A65.31 $ 2,782,914.67 

Expense 7 521 ,705.36 485 596.71 447 310.73 2,414.925.82 
Gross Profit or (Loss) from Vessel 

Operations 276 523.05 (248,734.32) 74 154.58 367 988.85 


OTHER SHIPPING OPERATIONS 


Income $ 30,013.33 $ 27,207.08 $ 2,806.25 
Expense _ 131 543.50 101,530.17 119,244.18 92,037.10 12,299.32 9 A93.07 
Gross Profit or (Loss) from Shipping 
Operations before Overhead & Depreciation 174,992.88 (340,771.42) 64,661.51 


OVERHEAD 


Administrative and 
General Expense 1,071 526.76 653,049.35 67 298.16 $328,132.11 $23,147.14 
Less; Agency Fees, 
Commissions & Brokerage 136,278.86 83,048.34 8,558.31 41,728.59 2,943.62 
$35,347.90 570,001.01 58,739.05 52 
Advertising 35,803.62 32,455. 3,347.64 -0- -0- 
Taxes, Other than Federal 9,124.96 980 276.48 5 560.75 608,017.74 573.05 2,794.06 289,197.58 197.10 20 400.62 
Gross Profit or (Loss) from Shipping 
Operations before Depreciation (805 ,283.60) (948,789.16) 78,791.27 62,713.32 


DEPRECIATION 


Amortization - Leasehold 3,326.04 2,026.89 208.88 1,018.43 
Floating Equipment-Vessels 138,283.44 7615.43 10,703.14 49 878.84 
Other Floating Equipment 6,913.54 4,213.11 434.17 2,116.93 
Other Shipping Property 


and Equipment 54,085.25 202,608.27 32,959.55 115 614.98 3,396.55 14,742.74 16 560.91 69 575.11 
Gross Profit or (Loss) before 
Shipping Operations (1,007,891.87) (1,064 404.14) (12,741.77) 9,216.16 
OTHER DEDUCTIONS FROM INCOME 
Doubtful Notes & Accounts Receivable 85,184.81 85,184.81 -0- -0- 


Net Profit or (Loss) before Mortgage 
Interest and Federal Income Tax $(1,093,076.68) $ (1,149 588.95) $ (12,741.77) 
1 ——— ee — So 


Notes to Allocation Procedures: 

1. Vessel expense allocated on (a) port day basis (b) ratio of measurement tonnage for 
commercial cargo; military cargo; outbound military household goods. 

2. Allocation of other expense and income Items are made on a vessel expense ratio, where 
appropriate. 


EXHIBIT 65 


PACIFIC FAR EAST LINE, INC. 
WATER LINE OPERATING REVENUE & EXPENSE STATEMENT - UNSUBSIDIZED SERVICE - DOMESTIC LEG 


FOR THE PERIOD 1 JANUARY 1960 THROUGH 30 JUNE 1960 
NO 


TOTAL COMMERCIAL CARGO MILITARY HOUSEHOLD GOODS MILITARY CARGO 
TERMINATED VOYAGE RESULTS 
Number of Terminations 


Revenue $3,904,711.51 $2,139 697.36 $230 427.20 $1 363,719.59 
Expense 3,835 059.91 2 376,702.42 214 558.25 1,153,594.95 


Gross Profit or (Loss) from Vessel 
Operations 69,651.60 (237,005.06) 15 868.95 210,124.64 
OTHER SHIPPING OPERATIONS 
EN MEERATIONDS 


Income $ 2,657.13 $ 225.69 
Expense $62,179.43 59 522.30 56,763.60 54,337.91 -0- 


Gross Profit or (Loss) from Shipping 
Operations before Overhead & Depreciation 10,129.30 (291,342.97) 210,124.64 


OVERHEAD 


Administrative and 


BULK CEMENT 


General Expense 486 481.88 303 564.69 : 28,994.32 $142,928.38 $10,994.49 


Less: Agency Fees, 
Commission & Brokerage 34,564.81 21 568.44 : 2,060.06 10,155.14 


781.17 


451,917.07 281,996.25 36,934.26 132,773.24 10,213.32 


Advertising 11,973.61 10,930.71 1,042.90 
Taxes, other than Federal 4310.50 468,201.18 2,689.75 295,616.71 256.91 28,234.07 : 134,039.66 


Gross Profit or (Loss) from Shipping 
Operations before Depreciation (458,071.88) (586,959.68) (17 549.51) 76,084.98 


DEPRECIATION 


Amortization - Leasehold 1,222.42 762.79 
Floating Equipment-Vessels 90,310.55 50,149.45 
Other Floating Equipment 3,890.20 2 A27.48 
Other Shipping Property 
and Equipment 23,279.51 118,702.68 14,526.41 67,866.13 9,142.80 


Net Profit or (Loss) before Mortgage 
Interest and Federal Income Tax $ (576,774.56) $ (454,825.81) $ (26 692.31) 
—_——SSS———— 7 =———S— 


Notes to Allocation Procedures: 


1. Vessel expense allocated on (a) port day basis (b) ratio of measurement tonnage for 
commercial cargo; military cargo; outbound military household goods. 

2. Allocation of other expense and income items are made on a vessel expense ratio, where 
appropriate. 


13. 
-0- 


97.42 


$170,867.36 
90,204.29 


80,663.07 


10,310.74 


70 352.33 


2,754.93 


$ 67,597.40 
———— 
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EXHIBIT 106 
(Page 1 of 5 pages) 


March, 1960 
Report of Carriers' Subcommittee of the Governor's Committee on Port 
Management. 


Subcommittee Members J.H.Ehrhart Atkins, Kroll (Guam) Ltd.,Chairmz 
Dean Bush Pacific Micronesian Line 
John Clardy American) President Lines 
J. P. Lomax Pacific Far East Lines 
Capt. Leo Schwab Marine Terminal Superintendent 
Commercial Port of Guam, 


A review of the average total cost per ton incurred by the carriers at the 
Commercial Port of Guam reveals the following: 


1954 $3.46 

1955 $3.77 up 9% over 1954 

1956 $4.03 up 7% over 1955 

1957 $4.22 up 5% over 1956 

1958. $4.47 up 6% over 1957 

1959 (1st 6 months) $5.03 up 12:5% over 1958 & up 
Seago ; 45% over 1954 

1959 (last 5 months) $4.81 up 8% over 1958 

1959 (average) $4.92 up 10% over 1958 & up 42% 
over 1954 


A breakdown of these costs for the last five months of 1959 is as follows: 


Basic stevedoring rate per ton 

Dockage, line handling, trash, water 

Detention Time 

Overtime 

Special Services 

Checking 

Sorting 

Recoopering 

Mail stevedoring and sorting 

Dunnage Service 

Hatch Guards 

Equipment Rental 

Miscellaneous: Heavy Lifts, Penalty Pay, 
Mails 

Overstowed Cargo Handling 


An examination of the Port's income statement for the period 1st 
July 1959 through 31st January 1960 reveals an operating profit, after all 
reserves for depreciation and replacement of property and equipment, 
of $98,582.01 or approximately $.70 per ton of cargo handled. This 
subcommittee has not questioned in detail the figures contained in the 
statement or the balance sheet although it has noted that after appr oxi- 
mately 10 years operation the amortization reserves range from 
approximately 55% on buildings, many of which were built in very 


recent years, to 97% on land and leasehold, and therefore may be 


excessive. 


EXHIBIT 110 
LS 


COMMERCIAL PORT OF GUAM 


To Pacific Far East Lines, Inc. Invoice No. 572/59 
c/o Atkins, Kroll 
Agana, Guam 

Address Date. 4/20/59 


STATEMENT OF CHARGES 


VESSEL SS ALASKA BEAR VOYNO. 38-B 


Arrived 4/4/59 Departed 4/5/59 Arrived 4/6/59 Departed 4/8/59 
Ist Docking 2nd Docking 


SUMMARY: We we 
Total R/T Stevedored 3,613 R/T) ( 0 eat 7 


Suva Cargo Discharged 145 R/T 
Across the dackohecse @ $045 per ton /T) 


Dockage @ $.015/.01 Net Reg Ton per day 5 days 
Line Handling - Arrival - Departure @ $10.00/handling 


Water @ $0.25 per ton (47,145 gals.) Tons 


Water Meter Service @ $5.00 per Service Service/s 


Cargo Sorting Services 
Recoopering Services 

Mail - Stevedoring Services 

Mail - Sorting - Handling Services 
Dunnage Services 

Trash Disposal Services 

Hatch Guards 


Total Amount Due 


| certify that the above Is correct and just; and that payment therefor has not been 
recelved. Forward payment to Commercial Port, Government of Guam. 


[STAMPED] 


APPROVED FOR PAYMENT 


/s/ H. Christensen 
By /s/ J. P. Lomax Chief of Administration 


EXHIBIT 114 


COMMERCIAL PORT OF GUAM 


ADJUSTED BALANCE SHEET AS OF 30 JUNE 1960 
EN UNE 190 


LIABILITIES AND CAPITAL 
CURRENT ASSETS CURRENT LIABILITIES 


Cash - General Fund Accounts Payable: 
Petty Cash 
$382,894.61 Government of Guam General Fund $ 9,568.58 
PUAG 3,079.88 
Accounts Receivable Government of Guam Supply Fund 26,753.14 


Uncollectible Account: 
In ic counts 196,812.63 Wages Payable, Employees 36,017.01 


Wages Payable, Due Government of Guam 53,218.93 
Government of Guam Supply Fund 214.42 Retirement Fund Contributions Payable 4,322.93 


Due from Custodian/Employees 226.40 Unclaimed Wages 1,729.87 
Supplies, Inventory 34,276.42 Reserve for Claims 7,000.00 
Accrued Leave Payable 30,000.00 


TOTAL CURRENT ASSETS $ 614,424.48 TOTAL CURRENT LIABILITIES $ 71,890.34 


FIXED ASSETS 
Automotive Equipment $ 82,125.64 RESERVE FOR REPLACEMENT OF FEDERAL PROPERTY 82,500.04 


Allowance for Depreciation 65 317.89 


$ 16,807.75 CAPITAL 


Loading and Unloading Equipment 358,092.09 
Allowance for Depreciation 222,210.96 Donated Surplus $474 A04.76 
135,881.15 Earned Surplus (June 30, 1959) 403,649.40 
Reversal of Reserve for Replacement 
Office Equipment 30 A96.83 
Allowance for Depreciation 22,085.05 of Federal Property A200-00) 


8,401.78 Net Gain (1 July 1959-30 June 1960) 109 597.42 


Shop Equipment 15 308.74 TOTAL CAPITAL 991,651.58 
Allowance for Depreciation 11 682.75 
3,625.99 


Building 495,155.78 
Less Amortization Reserve 267 536.01 
227 589.77 


Land and Leasehold 247,119.10 
Less Amortization Reserve 124 038.83 
123,080.27 


Pallets 32,500.00 
Work in Progress 83,730.79 
TOTAL FIXED ASSETS 631,617.48 


TOTAL ASSETS $1,246 ,041.96 TOTAL LIABILITIES AND CAPITAL $1 246,041.96 
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EXHIBIT 115 


Effect on P.F.E.L.'s Overall Results if Bulk 
Cement had Moved from Japan 
Instead of 

from Redwood City 


Revenue 


29,000 tons (1959 movement from Redwood City) $256,986.04 
29,000 tons if moved from Japan at $6.50 _188, 500.00 


Loss | 68,486.04 


Effect on Allocated Direct Profits (Ex 8) 
if Bulk Cement had Moved from Japan 
Instead of from Redwood City 


Domestic Leg Elimination 
Results as of Bulk Cement 
Shown in Revenue and 


Exh, 8 Expense 


1959 


Revenue — $7, 798,228.41 $256,986.04 | 
Expense 7,521,705.36 277,755.55 | 
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EXHIBIT 118 


PERMANENTE CEMENT COMPANY 
Kaiser Building 
1924 Broadway 
Oakland 12, California 


February 26, 1959 


Pacific Far East Line, Inc. 
141 Battery Street 
San Francisco, California 


Attention: Mr. T. E. Guffe, President 

Gentlemen: 

This will confirm our understanding regarding the transportation of bulk 
cement between the Ports of Redwood City and Apra, Guam, subject to 
the following terms and conditions: 


1) During the term of this agreement we shall tender to you for 
transportation and you shall transport all bulk cement which we 
shall have cause to be transported from Redwood City to Cabras 
Island, Guam, at such times and in such quantities as hereafter 
provided to meet the requirements of our customers to be served 
by and through our cement distributing facilities on Cabras Island, 
Guam, 
Such bulk cement shall be transported from our Redwood City docking 
facilities to the docking facilities of Standard-Vacuum Oil Company, 
located at Cabras Island, Guam, in the No. 3 Hatch (and in no other 


space) of your regularly scheduled fleet of vessels operating in the 


Pacific Coast-Guam Service, any one of which you shall make avail- 
able to us upon thirty days' prior written notice to you, provided, 

in any event, that, subject to the provisions of Paragraph 8 hereof, 
such vessels subject to such notice will be scheduled or made avail- 
able for departure from Redwood City in intervals of approximately 
sixteen days; provided, further, that you shall not be required to 
transport any bulk cement hereunder on any Single voyage in quantities 
of more or less than the capacity of the No. 3 Hatch of the particular 
vessel used to transport the cement, which is approximately 3,000 long 


tons for your Luckenbach-type vessels and 2,000 long tons for your 
Victory-type vessels. 
We shall pay you and you shall accept as full and complete payment for 
transportation and all other services to be rendered by you hereunder 
the sum of $9.00 per long ton 'F.I.0.' transported from Redwood City 
to Cabras Island, which shall be payable by us to you five days after 
presentation of your freight bill, Under such 'F.L0." terms loading 
and discharging shall be performed by us at our risk and expense. 
Total tonnage loaded, carried and (except in the case of known loss 

en route) in vessel on arrival will be determined conclusively and 
irrevocably on the basis of standard marine displacement computations 
as determined before and after each loading at our Redwood City 
facilities by a marine surveyor acceptable to both parties, on which 
basis freight shall be computed, paid and irrevocably ‘earned, vessel 


and/or cargo lost or not lost. The expense of such surveyor shall be 


borne by us. 

During the term of this agreement, we shall | 

(a) Tender to you, for transportation to the Island of Guam, all 
bulk cement which may be required by our customers in Guam; 
provided that we shall not hereby be precluded from transporting, 
by any other means, all or any portion of such requirements if 
you are unable or unwilling or fail to transport bulk cement 
hereunder in quantities when and as required by our customers. 
At no expense to you, provide docking facilities at Redwood City 
and Cabras Island warranted to be safe and adequate. If at any 
time we receive any information from port authorities or other 
sources which may have a bearing on the safe berthing of your 
vessels at the Port of Redwood City or at Cabras Island, we shall 
immediately communicate such information to you. 

(c) At our risk and expense load the cement to be transported by 
you at Redwood City with our regular bulk cement) loading equip- 
ment and discharge the same at Cabras Island with portable Fuller- 
Kinyon cement unloading equipment. Such loading and discharging 


shall be performed by us as rapidly as normal and safe operation 
of the loading and discharging equipment will permit but, in no 


event, ‘in more than twenty-four hours for loading and seventy-two 


hours for discharging, unless labor trouble or other causes beyond 
our control prevent us from loading and discharging the cement 
within the time so specified. The provisions of Paragraph 8 to 
the contrary notwithstanding, it is expressly understood that any 
mechanical breakdown of our loading or unloading machinery or 
equipment shall not be deemed to be a cause beyond our control 
under the terms of this subparagraph. Failure to load or discharge 
the cement within the free (including excusable delays) time, as 
prescribed in this subparagraph, shall be subject to demurrage 
charges which we shall pay to you on a prorated basis at the rate 
of $2,000. per 24-hour day. Our obligation to discharge cement 
hereunder shall not include sweeping or cleaning of the holds as 
may be required to remove residue cement which our portable 
Fuller-Kinyon equipment cannot remove under normal operating 
conditions. 

6) During the term of this agreement, you shall 

(a) Operate as an independent contractor and not as our agent 
or employee. 

(b) Have complete and exclusive management, supervision and control 
of the vessels used to transport cement hereunder and be ex- 
clusively responsible subject to the provision of Paragraph 5(b) 
for making such vessels fast and keep them secure while they 
are located at the mentioned Redwood City and Cabras Island 
facilities. 

Hold us harmless from any loss, liability or damage caused by 
a vessel or its crew while approaching, using or leaving the 
pier or dock facilities at Cabras Island during the course of 
berthing under this agreement. 

Not commingle any of our cement transported hereunder with 
the cement of any other shipper. 


(e) Provide the No. 3 Hatch of any of your vessels to be used for 


the transportation of cement hereunder with a smooth decking 
over the lower hold of the hatch so as to enable our Fuller- 
Kinyon equipment to operate efficiently and permit the removal 
of the maximum amount of cement from such hatch upon dis- 
charging the bulk cement cargo at Cabras Island. 

(f) Provide hatch tent covers and other equipment as may be required 
to insure a sufficient flow of fresh air into No. 3 Hatch during 
discharging operations. | 

After your vessel transporting our cement cargo has docked and is 

properly moored at the Cabras Island dock, you shall pick up from 

the dock by means of the vessel's gear and place on board our portable 

Fuller-Kinyon unloading equipment including panels and electrical 

apparatus as well as ventilating and dust collecting equipment So as 

to permit normal and orderly unloading, ventilating and dust collecting 

operations. In addition you shall, while unloading operations are pro- 

ceeding, make available such rigging as may be necessary to insure 
unloading of bulk cement and, upon completion of the unloading opera- 
tions, return all our unloading, dust collecting and ventilating equip- 
ment to the dock. 

Neither party shall be liable or responsible to the other for delays 

or failures to perform hereunder caused by strikes, labor troubles or 

any other cause beyond the ‘control of such party, including, but not 

limited to, fires, perils of the sea, accidents to or destruction of 
vessels, plant, machinery, or any transportation, handling or loading 
facilities contemplated to be used by the respective parties; failure 

of the usual sources of supply or materials required for the manufacture 

of cement; acts of God or war of the public enemy; insurrection; or 

riot; provided, however, that in the event you are delayed in performance 

or fail to perform by reason of any of the causes specified above, 

or in the event you shall default in the performance of this agreement, 

we shall have the right during such period of delay, failure, or default 

to make such other arrangements as we may deem necessary to enable 


% 


122 


us to transport cement from the Port of Redwood City or any other 

port to the Island of Guam. 

You hereby represent and warrant that you have all necessary licenses, 
permits and authorizations, both public and private, which may be 
required to legally perform the services to be performed by you herein, 
and you shall comply with all such licenses, permits and authorizations, 
and with all laws, rules and regulations now in effect or hereafter 
enacted by any governmental authority governing the services or any of 
them to be performed by you hereunder. You shall, to the best of your 
ability, maintain all such licenses, permits and authorizations in full 
force and effect during the entire term of this agreement. 

Throughout the term of this agreement, we shall, at our sole expense, 
procure and maintain a standard cargo insurance policy, insuring each 
load of cement transported hereunder for its full value, including, 
without limitation coverage for General Average and Salvage. Said 
policy shall waive all rights of subrogation against you,and we hereby 
waive and release all claims against you arising from loss or damage 
to such cargo, | including claims arising through negligent acts or 
omissions of your employees to the extent that such acts or omissions 
do not limit or preclude recovery under such policy but excluding claims 
arising from your failure to comply with Paragraph 6 (e). To implement 
this letter agreement, no bills of lading, but only a receipt in the 

form attached hereto, shall be issued covering the cement, or if a bill 
of lading is inadvertently issued, such bill of lading shall have the 
effect of a mere receipt pursuant to the provisions of Section 6 of the 
United States Carriage of Goods by Sea Act (46 U.S.C. 1306), it being 
agreed by us that the shipment and contract herein contemplated are such 
as reasonably to justify this agreement. Notwithstanding the foregoing, 
the provisions of Paragraphs 3, 4, 5, 9, 10 and 11 of your current form 
of bill of lading shall be applicable to and govern the shipments made 
under this agreement. The issuance of such receipt shall relieve us 
thereafter from any and all liability or responsibility to the vessel or 


its cargo arising from loading and/or trimming. 
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11) This agreement shall become effective as of January 1, 1959 and 


shall terminate on discharge of the last shipment with respect to 
which loading commences prior to December 31, 1961. 

Subject to Paragraph 13 hereof, this agreement shall be binding 
upon and inure to the benefit of the successors and assigns of the 
respective parties hereto. | 
You shall not subcontract individual hauls under this agreement 

and shall not assign this agreement in whole or in part, nor any 
rights or obligations hereunder, without our prior written consent, 
provided such consent shall not be unreasonably withheld. 

Inasmuch as neither party has had previous experience in loading 

and unloading cement as contemplated herein, it is expressly 
understood that the provisions of Paragraph 5(c), insofar as they 
relate to free loading and discharging time and the commencement 

of such time, shall be subject to revision and further negotiation 

by the parties at the request of either of the parties communicated 

to the other within sixty days after each of the two types of vessel 
used to transport cement hereunder has completed two voyages and 

if a mutual agreement is not reached in ten days from any such 
request, free loading and discharging time as provided in said 
Section, shall remain unchanged and both free loading and discharging 
time shall be deemed to commence when the vessel tenders ready. 


If the foregoing correctly sets forth our understanding, please sign the 
enclosed copy of this letter and return the same to us, whereupon our 
agreement to transport cement under the terms and conditions as set 
forth herein shall become effective as of January 1, 1959. 

Very truly yours, 

PERMANENTE CEMENT COMPANY 


By /s/ Peter S. Hass 
Vice President 


Approved and accepted this 
day of , 1959 
PACIFIC FAR EAST LINE, INC. 
By /s/ George J. Gmelch 
Vice President 
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ATTACHMENT 
Date 
NONNEGOTIABLE RECEIPT 


Receipt is hereby acknowledged of the delivery by Permanente 
Cement Company in apparent good condition properly loaded and trimmed 


of said to be long tons of Portland Cement. (The foregoing 


quantity of cement is based upon and subject to final decision of sur- 
veyor issuing loading certificate.) 

Reference is hereby made to that certain letter agreement dated 
February 26, 1959 between Pacific Far East Line, Inc. and Permanente 
Cement Company, for the terms agreed upon concerning the carriage 
of such cement and the respective liabilities and rights in connection 
therewith. 

This receipt is nonnegotiable and is issued pursuant to the 
provisions of Section 6 of the United States Carriage of Goods by Sea 
Act (46 U.S.C. 1306). 


Master 
STEAMER 
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BZRLSIT i219 
a 


March 19,| 1960 


Pacific Far East Line, Inc. | 
141 Battery Street 
San Francisco, California | 


Attention: Mr. George Gmelch, Vice President - Tratfic 

Gentlemen: : 

This is to confirm our understanding regarding (i) payment for trans- 
portation and all other services, and (ii) free time for loading and dis- 
charging of our bulk cement to be transported by you from Redwood 
City, California to Apra, Guam, pursuant to our: Letter Agreement dated 
February 26, 1959, as amended. 


As hereinafter provided, paragraphs 3 and 5(c) of said agreement re- 
garding payment for transportation and all other services, and free 
time for loading and discharging, respectively, shall be amended effective 
April 1, 1960 to read as follows: 
"3. Commencing April 1, 1960, for the first rian barrels 
(376 pounds gross per barrel), comprising 50, 848 long tons, of 
bulk cement which you transport from Redwood City to Cabras 
Island, we shall pay you and you shall accept as full and complete 
payment for said transportation and all other services to be ren- 
dered by you hereunder the sum of $8.00 per long ton 'F.1.0,' 
which shall be payable by us to you five days after presentation 
of your freight bill; provided, however, that in the event you 
should transport more than 300,000 barrels of bulk cement 
before the expiration date of this agreement, then we shall pay 
you $9.00 per long ton 'F.I.0.' for all barrels which you trans- 
port in excess of the aforesaid 300,000 barrels until such 
expiration date. If this agreement should by its terms and con- 
ditions expire before 300,000 barrels have been transported 
by you, it shall be automatically extended upon the same terms 
and conditions until such time as the said 300,000 barrels have 
been transported, at which time it shall automatically terminate. 
Under the 'F.I.0.' terms specified in this paragraph, loading 


and discharging shall be performed by us at our risk and expense." 
| 
| 
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"5. At our risk and expense load the cement to be transported 

by you at Redwood City with our regular bulk cement loading 
equipment and discharge the same at Cabras Island with portable 
Fuller-Kinyon cement unloading equipment. Such loading and dis- 
charging shall be performed by us as rapidly as normal and safe 
operation of the loading and discharging equipment will permit 
but, in no event, in more than 24 hours for loading both your 
Luckenbach-type and Victory-type vessels, and in more than 60 
hours for discharging your Luckenbach-type vessels and 40 hours 
for discharging your Victory-type vessels, unless labor trouble 
or other causes beyond our control prevent us from loading and 
discharging the cement within the time so specified. Provided, 
however, that said time for loading and discharging vessels of 
both types shall not commence to run until said vessels are docked 
and properly moored, and are safely secured by lines fastened 
securely to docks at the aforementioned Redwood City and Cabras 
Island facilities. The provisions of paragraph 8 to the contrary 
notwithstanding, it is expressly understood that any mechanical 
breakdown of our loading or unloading machinery or equipment 
shall not be deemed to be a cause beyond our control under the 
terms of this paragraph. Failure to load or discharge the cement 


within the free (including excusable delays) time, as prescribed 


in this subparagraph, shall be subject to demurrage charges which 
we shall pay to you on a prorated basis at the rate of $2,000 per 
24-hour day. Our obligation to discharge cement hereunder shall 
not include sweeping or cleaning of the holds as may be required to 
remove residue cement which our portable Fuller-Kinyon equipment 
cannot remove under normal operating conditions." 


Except as expressly modified hereby, all the terms and conditions of 
our letter Agreement of February 26, 1959, as amended, shall remain 
in full force and effect. 
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If the foregoing correctly sets forth our understanding, please sign 


the enclosed copy of this letter and return the same to us, whereupon 
these amendments to the above-mentioned Letter Agreement shall 
become effective April 1, 1960. : 

Yours very truly, | 

PERMANENTE CEMENT COMPANY 


By: /s/ Peter S. Hass 
Executive Vice President 


APPROVED AND ACCEPTED 
This 23rd day of March, 1960. 


PACIFIC FAR EAST LINE, INC, 


By: George J. Gmelch 
Vice President 


EXHIBIT No. 121 


PACIFIC FAR EAST LINE, INC, AND SUBSIDIARIES 
WORKING CAPITAL LIMITATION - GENERAL ORDER 31 REVISED - LIMITATION NO. 3 
JUNE 30, 1960 


VESSELS SERVICING 
GUAM AREA 


NON- 


CONSOLIDATED DOMESTIC COMMERCIAL COMMERCIAL 


ASSETS 


CASH 
NOTES RECEIVABLE - INTER COMPANY 
ACCOUNTS RECEIVABLE: 
TRAFFIC a 
CLAIMS 
U.S. MARITIME ADMINISTRATION 
MISCELLANEOUS AND ACCRUED 
DEPOSITS-(STATUTORY RESERVE) 
SHIPPING INVENTORIES 
OTHER CURRENT ASSETS AND DEFERRED CHARGES: 
“LEASEHOLD IMPROVEMENTS ——~———SOS~S 
PREPAID INSURANCE 
PREPAID CHARTER HIRE 
ADVANCES TO EMPLOYEES FOR EXPENSES 
VESSEL EXPENSE 
LEGAL EXPENSE - SUBSIDY CONTRACT 
CHINA BEAR - RADAR 
KOREAN BEAR - TANKS 
TAR HEEL MARINER - SHELTER DECKS 
TAR HEEL MARINER - HOLD VENTILATOR 
MOTOR GENERATOR EQUIPMENT 
OTHER PREPAID EXPENSES 
LEASE AGREEMENT - PALLETS 
UNTERMINATED VOYAGE EXPENSE 


LIABILITIES 


NOTES PAYABLE 
ACCOUNTS PAYABLE: 
TRADE 
U.S. MARITIME ADMINISTRATION 
ACCRUED TAXES PAYABLE 
MISCELLANEOUS AND ACCRUED 
RESERVE FOR UNRECORDED LIABILITIES 
ADVANCE TICKET SALES AND DEPOSITS 
UNTERMINATED VOYAGE REVENUE 
VESSEL MORTGAGE (DUE IN ONE YEAR) 
NOTES PAYABLE - RELATED COMPANIES 
ACCOUNTS PAYABLE - RELATED COMPANIES 


WORKING CAPITAL LIMITATION 


__ STATEMENT _ 


$1,611,111.59 
290,000.00 


2,938,719.17 
354,416.23 


4,694 A03.83 (A) 


1,233 ,266.22 
(1,828,000.00) 
191,096.99 


20,653.29 
348,872.73 
24,866.67 
6,249.08 
32,457.84 
25,000.00 
5,679.23 
22,614.48 
8,528.90 
10,459.33 
71,845.54 
37,879.79 
75,000.00 
1,738,228.36 


$11 913,349.27 


$ 665,000.00 


1 875,668.90 
472,084.57 
347,260.81 
417 A46.84 

1 832,990.58 

68,586.81 
3,185,634.11 
255,950.00 
290,000.00 
25,000.00 


$9 A35 622.62 


$2,A77,726.65 


31.5095% 


$ 507,653.21 
91 377.55 


925 975.72 
111,674.78 
1,060,737.01 
388,596.02 
-0- 
60,691.86 


6 507.75 
109,928.06 


11,935.73 
-0- 
_670,742.71 


$4,076,959.50 


209 538.18 


591,013.89 
188,742.53 
109,419.95 
131 535.41 
577 566.17 
8,963.22 
1,132,276.86 
255,950.00 
91,377.55 
7,877.38 


$3,304,261.14 


$ 772,698.36 


(A) The total amount accrued for deposit in the Statutory Reserve Funds of $1,828,000.00 
less $500,000.00 representing the 1959 unapproved as of June 30, 1960 voluntary deposit to 
the Capital Reserve Fund, was deducted from the U.S. Maritime Receivable prior to allocation. 
This Account Payable on the books of Long Island Tankers, is included in the Miscellaneous 
and Accrued Receivables by the parent company who advanced the money. 


All such marked lines were allocated first to "Vessels Servicing Guam Area" based on the 


76.3% 


$ 387,339.40 
69,721.07 


706 519.47 
85,207.86 
809 342.34 
296 A98.76 
-0- 
46 307.89 


4,965.41 


9,106.96 
-0- 
511,776.69 


$3,110,720.10 


159 877.63 


450,943.60 
144,010.55 
83 487.42 
100,361.52 
440 682.99 
6,838.94 
863,927.24 
195,289.85 
69,721.07 
6,010.44 


$2,521 ,151.25 


$ 589,568.85 


"Vessel Operating and Maintenance Expense" formula and then further allocated to "Domestic" 
and "Commercial” and "Non-Commercial" using the Revenue-ton-mile formula. 
All such marked lines were allocated first to "Vessels Servicing Guam Area" directly (either 
in total or as in the case of Unterminated Voyage Revenue and Expense and Advance Ticket 

Sales in part) but further allocation to "Domestic" and "Commercial" and "Non-Commercial" 


was made using the Revenue-ton-mile formula. 


52.7% 


$ 204,127.87 
36,743.00 


372 335.75 
44,904.54 
426 523.41 
156,254.85 
-0- 
24 A04.26 


2,616.77 
44,202.19 
9,998.91 
791.76 
13,051.33 


269,706.31 
$1 639,349.49 
——==ST 


$ 84,255.51 


237 647.28 
75 893.56 
43,997.88 
52,890.52 

232,239.94 

3,604.12 

455 289.65 

102,917.75 
36,743.00 

3,167.50 


$1 328,646.71 


$_310,702.78 


47.3% 


$ 183,211.53 


32,978.07 


334,183.72 
40 303.32 
382,818.93 
140 243.91 
-0- 
21,903.63 


242,070.38 


$1,471 370.61 


$ 75,622.12 


213,296.32 
68,116.99 

39 489.54 
47, A71.00 
208 443.05 
3,234.82 
408,637.59 
92,372.10 
32,978.07 
2,842.94 


$1,192,504.54 


$278,866.07 
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EXHIBIT 125 
Page T of 2 Poges 


PACIFIC FAR EAST LINE, INC. 
(Incorporated in Delaware) 
AND ITS WHOLLY-OWNED SUBSIDIARY COMPANIES 
SE 


BALANCE SHEETS, DECEMBER 31, 1959, AND CONSOLIDATION 
(Cents Omitted) 


PACIFIC FAR PACIFIC HOGAN LONG ISLAND 
EAST LINE, MICRONESIAN PHILIPPINE TRANSPORTATION, TANKERS 


ASSETS CONSOLIDATION ELIMINATIONS INC. LINE, INC. SUGAR, INC. INC. CORPORATION 


CURRENT ASSETS: 
Cath, ccceceecceeee ecccerecvecencces, eeeeceeccennon seesseaeeee | $ 2,210,142 $ 1,973,855 $_ 39,880 $168 346 $3,410 
Traffic and other receivables: 
Traffic, .....-0000 = aon = $ 3,759,956 $ 3,759,956 
Insurance claims, ... aes 373,942 373,942 
United States Maritime Administration, . = 414,301 414,301 
Related companies - Current, ...ssssssccsessssees $ 179,802 172,428 $ 7,173 
Other, less allowance for losses of 


$668,750,.. eceee 958,521 955 350 2,291 $ 879 
tessensee $5 500,20 $179,802 $5,676,179 SFA $ B19 


$ 4,501,377 $ 4,501 377 
Operating stores ond supplies, ... 467, 618 467,618 
Prepaid and deferred expenses, .. eceece: 
Total, ...... eoceceeen 
Less deposits to be made in statutory rese 
funds, .... eoccereeee 1,834,000 1,834,000 
Total, ..scccceeee | 510,978,115 T 918 
STATUTORY FUNDS: ; 
Under operating differential subsidy ogreement 
(Note 1), secccssscserereees eocceeseceasser oo $ 3,581 487 $ 3,581 687 
Under 5% Merchant Marine Bonds agreements 
(Notei2) Sieescnsenseemeeerncnenenn ed 13,305,946 13 305 946 


Total,.. $16 887 634 $16,887 634 
CONTINGENT SUBSIDY RECEIVABLE (contra), $_ 6,202,000 
CONSTRUCTION RESERVE FUND (Note 7): 


Note receivable from Fairfield Steamship Corpo 
ration, less allowance for loss of $425,000, ..... 
First preferred mortgage on S.S. Kaimana, -..-sssse+e 


Total, ....0 erceeee 


INVESTMENT IN WHOLLY-OWNED SUBSIDIARIES: 
Pacific Micronesion Lines, Inc. - Capital 
stock (500 shares),... $ 50,000 
Hogan Philippine Sugar, 
(500 shores), evceee: 250,000 250,000 
Transportation, Inc. - Capital stock 
(100 shares), ... 10,000 10,000 
Long Island Tankers Corporation (10 shares),. 914,821 $914,821 


Total, .... $1 224,821 $ 310,000 $914,821 


PROPERTY - AT COST: 
Vessels (subject to preferred mortgages - 
Note 3) = + $46,871 377 $45,985 377 
Less accumulated depreciation, 11,003 535 10,956,193 
Net depreciated value, .. BECE 
Construction in progress, ....+. 534 
Equipment, ....s.. < B86,7: $ 56,537 
TOM, ceeeseee ‘1,038,496 1,029,149 9 S47 


Net depreciated value, ..... A U - 
—_— OD 6,770 


Total .eo-ereeee $37,250,329 $36,364 680 $ 46,990 , 
838,658) 
OTHER ASSETS: i 


Insurance and other claims pending, weoee = $ 178,381 $ 178,381 
Agency funds (contra) (Note 1), 1 $89,132 566,035 $ 23,096 
Deferred charges, . : = me 210,565 194 306 
Notes receivable - Secured by vessel second 

mortgage due ofter one year, ..... 440,000 440,000 
Note receivable - Noncurrent (subsidiary 

company), ... “= $ 383,000 383,000 
Miscellaneous, . i 326,084 275,198 50,886 


$ 1,744,164 $383,000 $ 2,036,922 $ 73,983 $ 16,000 i 
TOTAL, .... $74,325,329 $1,794 679 $72,719,579 $170,319 $184 346 $918,231 $2,127,532 | 


EXHIBIT A 
—_ i 
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EXHIBIT 125 
Fage 2 of 2 Poges 


PACIFIC FAR PACIFIC HOGAN LONG ISLAND 
LIABILITIES EAST LINE, MICRONESIAN PHILIPPINE TRANSPORTATION, TANKERS 


LAND CAPITAL CONSOLIDATION _ELIMINATIONS INC. LINE, INC, SUGAR, INC. INC. CORPORATION 
—_—’T?——s—s—see<<——>s SL a Ne ING, CORPORATION, 


CURRENT LIABILITIES: 
$ 583,333 $125,000 $ 147,200 
5,212 A52 3,287 6,224 
649,113 
= 150,000 
Notes and accounts payable = Related companies, 7173 172,628 


Total, serrrsceceeecenerens eceeeeeeee $ 6 402,073 $9,169 $300,916 $153,424 
PREFERRED MORTGAGE NOTES PAYABLE ON 


VESSELS (Note 3), --..ccesssees ereeeeseesecece $24 330,129 $_ 276,133 
; ——— eS 2183 


3% U.S. GOVERNMENT INSURED MERCHANT 


MARINE BONDS (Note 2), .. $12,000,000 
SS — OE 


NOTES PAYABLE AFTER ONE YEAR: 
Related companies, .. 
Other, ..0e0 : $ 395,833 $ 19,493 


UNTERMINATED VOYAGES = EXCESS OF 
REVENUE OVER EXPENSES (including accrued 
subsidy) OF VOYAGES IN PROGRESS, ..-cscsesseee $ 1,880,947 


DEFERRED INCOME, ..--sssee0 


MISCELLANEOUS OPERATING AND OTHER 
RESERVES... 817,769 


RECAPTURE OF OPERATING-DIFFERENTIAL 
SUBSIDY (contra), .....-0-0+ee eoeseceee 6,202,000 


AGENCY FUNDS (contra), 566,035 $ 23,096 


CAPITAL STOCK AND SURPLUS: 
Capital stock (Note 5): 
Cumulative first preferred - Authorized, 
250,000 shares of $25 par value each; 
Issued and outstanding, 12,715 shares 
of 5-1/4% convertible series of 1955, ......  $ 317,875 $ 317,875 
Common - Authorized, 1,000,000 shares of 
$5 por value each; issued and outstand= 
ing, 798,876.56 shares, 
Subsidiory companies, 
Capital surplus, ...re0-. 
u Total,. 708 x 908 3 J . ¢) 
Earned surplus (deficit), .. 14,016 A91 68,360 (60,684) 


$20 442,723 $1,224,821 $19,924,791 $118,360 $184,160 $ (50,684) $1,690,917 


Ce 


TOTAL, secssceeseeee $74 325 329 $1,794,479 $72,719 579 $170,319 $184 346 $918,231 $2,127,532 
EE 


See notes to financlal statements. 


EXHIBIT No. 131 


PACIFIC FAR EAST LINE, INC, 
WATER LINE OPERATING REVENUE & EXPENSE STATEMENT - UNSUBSIDIZED SERVICE - DOMESTIC LEG 
FOR THE PERIOD 1 JANUARY 1959 THROUGH 31 DECEMBER 1959 


TOTAL COMMERCIAL CARGO MILITARY HOUSEHOLD GOODS MILITARY CARGO 


TERMINATED VOYAGE RESULTS 
Number of Terminations 
Revenue 
Expense 


Gross Profit or (Loss) from Vessel 
Operations 


OTHER SHIPPING OPERATIONS 
$ 30,013.33 


Income 

Expense 

Gross Profit or (Loss) from Shipping 
Operations before Overhead & 


Depreciation 


OVERHEAD 


Administrative and 
General Expense 

Less: Agency Fees, 
Commission & Brokerage 


1,071 626.76 


136 278.86 
935 347.90 
Advertising 35,803.62 
Taxes, Other than Federal 9 124.96 


Gross Profit or (Loss) from Shipping 
: Operations before Depreciation 


DEPRECIATION 


Amortization - Leasehold 

Floating Equipment-Vessels 

Other Floating Equipment 

Other Shipping Property 
and Equipment 


3,326.04 
138,283.44 
6,913.54 
54,085.25 
Gross Profit or (Loss) before 
‘Shipping Operations 
OTHER DEDUCTIONS FROM INCOME 
Doubtful Notes & Accounts Receivable 


Net Profit or (Loss) before Mortgage 
‘Interest and Federal Income Tax 


Revenve Tons Carried Outbound 
Revenue Tons Carried Inbound 
Total Revenue Tons Carried 


131 543.50 


$7,798,228.41 
7 521,705.36 


276 523.05 


101 530.17 


174,992.88 


980,276.48 


(805 ,283.60 


202,608.27 


(1 007,891.87) 


85,184.81 


$(1,093,076.68) 
Sa 


227 686 
37 883 
265 569 


$4,236,862.39 $ 
4,110,650.04 


126,212.35 


26,165.62 


114,679.62 88,514.00 


37,698.35 


605 897.77 


77 052.07 
528,845.70 
31,213.60 


3,159.25 565,218.55 


(527 520.20) 


109,714.80 


(637,235.00) 


85,184.81 
$ (722 A19.81) 
100,540 


2,932 
103 A72 


89,159.35 


11 338.40 


77 820.95 


4590.02 


_ 759.20 


276.73 
14,395.31 
575.20 


499.89 


$ 521 A65.31 
608 338.52 


(86 873.21) 
13,016.17 


(99 889.38) 


83,170.17 


(183,059.55) 


19,747.13 


(202,806.68) 


-0- 
$ (202,806.68) 
3,941 


12,668 
16,609, 


$ 


310,343.11 


39 A66.36 

270,876.75 
-0- 

2,642.59 


963.22 
47 500.36 
2,002.16 


15 663.09 


BULK CEMENT 


$2,782,914.67  $ 
2 296 568.59 


486 346.08 


66,226.53 

8,422.03 

57,804.50 
-0- 


273,519.34 _ 563.92 


212,826.74 


__ 66,128.88 


146,697.91 


-0- 


$ 146,697.91 
ae 


93,626 
22 283 
115,909 


EXHIBIT No. 132 


PACIFIC FAR EAST LINE, INC. 
WATER LINE OPERATING REVENUE & EXPENSE STATEMENT - UNSUBSIDIZED SERVICE - DOMESTIC LEG 
FOR THE PERIOD 1 JANUARY 1960 THROUGH 30 JUNE 1960 


TOTAL COMMERCIAL CARGO MILITARY HOUSEHOLD GOODS MILITARY CARGO BULK CEMENT | 


ERMINATED VOYAGE RESULTS 


Number of Terminations 


Revenue $3,904,711.51 $2,139 697.36 $ 230A27.20 $ $1 363,719.59 $ $ 170,867.36 
Expense 3,835 059.91 2,092 332.62 289 864.63 1,124 ,203.58 328,659.08 


Gross Profit or (Loss) from Vessel ' | 
Operations 69,651.60 47 364.74 (59 437.43) 239 516.01 (157,791 .72) 


OTHER SHIPPING OPERATIONS 


Income $ 2,657.13 2,330.57 
Expense 62,179.43 59 522.30 54,537.58 52,207.01 7 315.29 


Gross Profit or (Loss) from Shipping | 
Operations before Overhead & 
Depreciation 10,129.30 (4,842.27) (66,752.72) 239,516.01 (157,791.72) 

| 
OVERHEAD 
Administrative and 
General Expense 486 481.88 270 678.52 37,945.59 138,306.80 39 550.97 
Less: Agency Fees, 
Commission & Brokerage 34,564.81 19,231.86 2,695.06 9 826.77 2,810.12 
451,917.07 251 446.66 35,249.53 128 480.03 36,740.85 
Advertising 11,973.61 10,502.05 1471.56 -0- -0- 
Taxes, other than Federal 4,310.50 468,201.18 2,398.36 264,347.07 336.22 37,057.31 1,225.48 129,705.51 350.44 37,091.29 


Gross Profit or (Loss) from Shipping 
Operations before Depreciation (458,071.88) (269,189.34) (103,810.03) 109,810.50 (194,883.01) 


DEPRECIATION 


Amortization - Leasehold 1,222.42 680.16 347.53 99.38 

Floating Equipment-Vessels 90 310.55 45 805.51 27,933.05 7 378.37 

Other Flowing Equipment 3,890.20 2,164.51 1,105.98 316.27 

Other Shipping Property 
and Equipment 23,279.51 118,702.68 12,952.72 61,602.90 11 A08.21 6,618.37 36,004.93 1,892.62 9 686.64 


Net Profit or (Loss) before Mortgage 
Interest and Federal Income Tax $ (576,774.56) $ (330,792.24) $ (115.218.24) $ 73,805.57 $ (204 569.65) 


Revenue Tons Carried Outbound 
Revenue Tons Carried Inbound 
Total Revenue Tons Carried 


STATES 
DLALOS 
Tr -_ 
CT OF 


United Siztes Court of Appeals 
for the District of Columbia Circuit 


SSRTTETIO 
Tyr LOATIC? 


A. PLEADINGS, ORDERS AND RELATED MATTERS | 


Order instituting an investigation in Docket No. 901 4 General Increases 
in Rates - Pacific Guam Trade, served March 21, 1960 + 2 pages. 


Notice of Investigation and of Hearing, served April 5, 1960 - 3 pages. 
First Supplemental Order, served April 7, 1960 - 3 pages. 


Second Supplemental Order, served April 15, 1960 - 3 pages, and Special 
Permission No. 3827, attachment. 


Third Supplemental Order, served April 28, 1960 - 2 pages. 


| 
Fourth Supplemental Order, served May 19, 1960 - 2 pages, and Special 
Permission Nos. 3839 and 380, attachments. 


Fifth Supplemental Order, served June 1), 1960 - 2 pages, and Special 
Permission No. 387, attachment. 


Sixth Supplemental Order, served September 1, 1960 - 2) pages. 
Seventh Supplemental Order, served September 27, 1960 : 2 pages. 
Eighth Supplemental Order, served September 21, 1960 a5 page. 
Ninth Supplemental Order, served November 15, 1960 - 2) pages. 
Tenth Supplemental Order, served November 15, 1960 - 2 ‘pages. 


Eleventh Supplemental Order, served November 22, 1960 + pages, and 
Special Permission No. 3888, attachment. 


Twelfth Supplemental Order, served November 22, 1960 =) 
Special Permission No. 3886, attachment, 


Thirteenth Supplemental Order, dated November 21, 1960 2 pazes, and 
Special Permission No. 3891, attachment. 


Fourteenth Supplemental Order, served February 8, 1961 - 1 page. 

Notice of Supplemental Orders, served April 29, 1960 - k pages. 
| 

Notice of Supplemental Order, served May 13, 1960 - 2 pages. 


Document entitled "General Increases in rates - Pacific/Atlantic Guam 
Trade," served June 3, 1960 - 2 pages. 


ke: 


Notice of Supplemental Order, served June 30, 1960 - 3 pages. 


Notice of Supplemental Order, served September 13, 1960 - 3 pages. 


Notice of Supplemental Order, served September 29, 1960 - 2 pages. 
Notice of Supplemental Order, served October 7, 1960 - 2 pages. 

Notice of Supplemental Orders, served November 22 » 1960 - l pages. 
Notice of Supplemental Orders, served December 8, 1960 - 5 pages. 
Notice of Supplemental Order, served February 17, 1961 - 2 pages. 


Notice of Hearing for Taking Oral Depositions, served April 7, 1960 - 
1 page. 


Petition to Intervene, filed by Guam Associates, April 11, 1960 - 
3 pages. 


Petition of Administrator of General Services for Leave to Intervene, 
filed May 16, 1960 - 3 pages. 


Petition of the Harbor Commission of the City of San Diego for Leave 
to Intervene, filed July 11, 1960 - 5 pages. 


Petition of the Government of Guam for Leave to Intervene, filed 
September 7, 1960 - 5 pages. 


Order granting Guam Associates leave to intervene, served April 19, 1960 - 
1 page. 


Ruling on Petition to Intervene, granting intérvention by Administrator 
of General Services, served May 17, 1960 - 1 page. 


Ruling on Petition to Intervene, granting intervention by Harbor Commis-’ 
sion of City of San Diego, served July 12, 1960 - 1 vage. 


Ruling on Petition to Intervene, granting intervention by Government of 
Guam, served September 20, 1960 - 1 page. 


Transcript of Oral Depositions, Washington, D. C., April 11, 1960 - 
pages 1 through 8). 


Motion to Continue Suspension, by Guam Associates, filed April 28, 1960 - 
5 pages. 


oe 


Petition to Modify Order, by Guam Associates, filed May 6, 1960 =f) 
pages and 8 page attachment, 


Reply to Intervenor's Petition To Modify Order, by Pacific Far East 
Lines, filed May 16, 1960 - 7 pages, | 


Reply to Petition to Modify Order, by American President Lines, filed 
May 18, 1960 — 10 pages. 


Notice of Attorneys! Withdrawal, filed June 10, 1960 - 3 pages. 


Order Denying Intervenor's Petition to Modify Third Supplemental Order, 
served July 5, 1960 = 1 page, | 


Notice of Appearance by attorneys for Guam Associates, filed September 
6, 1960 = 3 pages, 


Notice of Prehearing Conference, served September 19, 1960 =; page, 
Notice of Hearing and Dates for Distribution of Data and Exchange of 
Exhibits, served September 28, 1960 - 1 page. 

Transcript of Prehearing Conference, Washington, D. C. September 26, 
196C - pages 1 through 152, Prehearing Exhibit #1 Memorandum, dated 
September 26, 1960 - 18 pages. "Government of Guam - Request for 
Information for F.M.B. Docket 901 ~ General Increases in Rates, Pacific- 
Atlantic Guam Trade," and Prehearing Exhibit #2 "Requests of Public 


Counsel" — 3 pages. 
Oaths re disclosure of information by Steward, filed October 5, 1960, 
Matthews, filed October 5, 1960, and Payne, filed October 5,, 1960 - 3 
pages. 
Affidavits by employees Cupp, Koontz, Mater, Miller and Spain of General 
Services Administration re disclosure of information, filed October 13, 
1960 = 5 pages, 
Oaths re disclosure of information by Schmeltzer and Smith, filed Ccio- 
ber 20, 1960 - 2 pages. 

| 
Oath re disclosure of information by Tauber, filed October 26, 1960 -1 
page. 


Oaths re disclosure of information by Nelson and Mitchell, filed Ccto- 
ber 25, 1960 = 2 pages. 


she 


Oaths re disclosure of information by employees of Maritine Administra— 
tion Gatlin, Marelich, Hitt, Hoyle, Wilson, Connolly, Leonhardt, filed 
Novemper 2, 1950 - 7 pages. 

Notice of Hearing Room, served October 11, 1960 - 1 page. 


Notice of Location of Hearing Room, served December 2, 1960 - 74 page. 


S 


Pacific Far East Line's Motioz: for Reconsideration by the Examiner or 
for Leave to Appeal, filed Dec. iber 28, 1960 - 6 pages. 


Opposition by the Government of Guam to Pacific Far East Line's Motion 
for Reconsideration or for Leave to Appeal, filed December 30, 1960 ~ 11 
pages. 


Reply of Public Counsel to Motion for Reconsideration, filed January b's 
1961 — 6 pages. 


Ruling on Pacifie Far East Line's Motion for Reconsideration by the 
Examiner or for Leave to Appeal, served January 12, 1961 - 4 pages. 


Ruling on Request for Scheduling of Hearing in Guam, served January 12, 
1961 - 2 pages. 


Notice of Receipt in Evidence of Late-Filed Exhibits and Notice of Time 
for Filing Briefs, served February 14, 1961 - 1 page. 


Notice of Enlargement of Time to File Briefs, served February 27, 1961 - 1 
page. 


Notice of Further Enlargement of Time to File Briefs, served March 24, 
1961 - i page. : 


Notice of Receipt in Evidence of Exhibits After Close of Hearing. served 
April 5, 1961 ~ 1 page. 


Notice of Enlargement of Page Limitation i1 Briefs, served April 14, 
1961 — 7 page. 


Authorization to File Enlarged Brief, served April 17,1961 - 


Brief of American President Lines, Ltd., filed April 17, 1967 - 1 
pages. 


Proposed Findings and Conclusions of the Government of Guam, fi 


5 
2 


April 17, 1961 - 128 pages, with table of contents, table of cases, 
and statutes and miscellaneous -~ 6 pages end letter dated May 3, 1961, 
- 2 pages. 


Brief of Pacific Far East Line, Inc., filed April o/s 
with table of contents and table of authorities ~— 3 p 
Motion for Enlargement of Time tc File Brief, 

Pages 


Opening Brief of Public Counsel, filed April 24, 1961 ~ 42 pages, with 
table of contents - 2 pages. 


Notice of Enlargement of Time for Filing Reply Briefs, 
1961 - 1 page. 


Motion in Opposition to Motion of Public Counsel for Enlargement of Time 


te File Brief, filed April 26, 1961 - 3 pages. 


Ruling on Late-Filed Brief of Public Counsel, served May 1, 1961 - 2 
paces. 


Notice of Further Enlargement of Time for Filing Reply Briefs, served 
May 9, 1961 - 1 page. 


Ps 


| 
Reply Brief of Public Counsel, filed May 22, 1961 - 9 pages. 


Reply Brief of Pacific Far East Lines, Inc., filed Mav! 22, 1961 = 41 
pages, with table of contents and table of authorities; - 2 pages. 


Reply Brief of the Government of Guam, filed May 22, 1961 - 44 pages, 
with table of contents - 3 pages. 

Reply Brief of american President Lines, Ltd., filed May 22 

pages, with Appeadix A - 4 pages and Appendix B - 2 pages, table of 
contents and citations - 2 pag:s. | 
Initial Decision of William J. Sweeney, Examiner, served Noveube 
1961 - 22 pages including appendix. 


Enlargement of Time to File Exceptions served November /1 
page. 


Exceptions and Brief of the Government of Guam to the Initial Decision 
of Examiner William J. Sweeney, filed December 6, 1961 = 47 pages, with 
table of contents - 1 page. 


Exceptions of Public Gounsel, filed December 6, 1961 - 11 
pages. 


Exceptions of Pacific Far East Line, Inc. to Initial Decision 
and Brief in Support of Exceptions, filed December 6, 1963 

- 15 pages, with table of contents and table of authorities 

- 2 pages. 


Reply of Public Counsel to Exceptions, filed December 21, 
1961 - 4 pages. 


Reply by American President Lines, Ltd. to Exceptions, filed 
December 21, 1961 - 13 pages, with table of contents and 
citations - 2 pages, and appendix - 2 pages. 


Reply of the Government of Guam to Exceptions of Pacific 
Far East Line, Inc. and Public Counsel, filed December 21, 
1961 - 8 pages, 


Reply of Pacific Far East Line, Inc. to Exceptions, filed 
December 21, 1961 - 16 pages, with table of contents and 
table of authorities -1 page. 


Notice of Oral Argument, served January 2, 1962 - 1 page. 


Notice of Allotment cf Time for Oral Argument, served January 
16, 1962 - 1 page. 


Transcript of Oral Argument, Washington, D. C., January 23, 
19€2 — pages 1 through 62. 


Report of the Commission, served October 24, 1662 - 9 pages, 
and order of discontinuance by the Commission - 1 page. 


B, TRANSCRIPT OF TESTIMONY. 


Yol. I, pages 1-154 - San Francisco, California, November 15, 
1960. ! 


Vol. II, pages 155-294 - San Francisco, California, November 
16, 1960. 
Vol, III, pages 295-470 - San Francisco, California, November 
17, 1960. | 


Vol. IV, pages 471-780 - San Francisco, California, November 
18, 1960. 


Vol. V, pages 781-971 - San Francisco, California, November 21, 
1960. | 

Vol, VI, pages 972-1068 - San Francisco, California, November 
22, 1960. 


Vol. VII, pages 1069-1222 - Washington, D. C., December 16, 1960. 


| 
Vol. VIII, pages 1223-1409 - Washington, D. C., December 19, 1960, 


Vol. IX, pages 1410-1611 - Washington, D. C., December 20, 1960. 
Vol. X, pages 1612-1807 — Washington, D. C., December 21, 1960, 
Vol. XI, pages 1808-1954 - Washington, D. C., Decenber 22; 1960. 


Vol. XII, pages 1955-2130 - Washington, D. C., December 23, 1960. 


C. EXHIBITS 
Pacific Far East Line, Inc. — Description of Service - 1 page. 


Pacific Far East Line, Inc. (A Delaware Corporation) July 19, 1946 + 
2 pages. 


Pacific Far Bast Line, Inc. Rate Base - 2 pages. 


Pacific Far East Line, Inc., Unsubsidized Service — Domestic Leg Annual 
Tonnage to Guam - 1 page. 


Unsub sidized Service, Revenue 1959 tabulations — 26 pages; and, Expenses 
1459 tabulations - 26 pages. 


Unsubsidized Service, Revenue 1960 tabulations - 14 pares; and, Expenses 
1960 tabulations - 14 pages, 


Fort of discharge, commodity, Revenue, Tariff No. 1, Tariff No. 2, 
Tariff No. 3 - tabulations - 6 pages. 


Pacific Far East Line, Inc. Water Line Operating Revenue and Expense 
Statement Unsubsidized Service Domestic Leg For the Period January 1, 
1959through December 31, 1959 - 1 page. 


Pacific Far East Line, Inc., Schedule I Vessel Operating Statement 
For the Period 1 January 1959 through 31 December 1959, Unsubsidized 
Service - Domestic Leg = 1 page. 


Pacitic Far East Line, Inc. Water Line Operating Revenue and Expense 
Statement Unsubsidized Service - Domestic Leg For the Period January 1, 
1960 through June 30, 1960 - 1 page. 


Pacific Far East Line, Inc. Schedule I, Vessel Operating Statement 
For the Period 1, January 1960 thru 30 June 1960 Unsubsidized Service 
- Donestic Leg - 1 page. 


Pacific Far East Line, Inc. Allocation Procedure Followed in Prepara- 
tion of Expenses and Revenue Statements and Miscellaneous other Exhibits 
Necessitating Allocation — 6 pages. 


Pacific Far East, Line, Inc. Increased Costs in Vessel Operations - 1 
page, 


| 
Pacific Far East Line, Inc. Unsubsidized Operations Projected Operating 
Statement ~ Domestic Leg For the Period of One Year Based on Guam 
Tariff No. 3 and MSTS Rates Effective 10/1/60 - 1 page. 


Pacific Far East Line, Inc. Unsubsidized Service — Domesti¢ Leg Detail 
of Operating Statement Projection for One Year ~ 1 page. 


Pacific Far East Line, Inc. One Year Projection - 1 page. 

Pacific Far East Line, Inc. - 1959 Income Tax Return ~ 1 pages 
Pacific Far East Line, Inc. Vessel Characteristics - Unsubsidized 
Service - 1 page. 


Pacific Far East Line, Inc. Unsubsidized Service Freespace ‘Report ~ 
Outbound Year 1959 - 1 page. 


Pacific Far East Line, Inc. Unsubsidized Service Freespace Report - 
Outbound Year 1960 = 1 page. 


A Study of Average Vessel Market Values, October 25, 1960 a 9 pages 
and 2 graphs. 


Bareboat Charter Agreement SS "F. J. Luckenbach", dated February 24, 


1950 = 7 pages. 


Bareboat Charter Agreement SS "William Luckenbach", dated October 28, 
1949 - 8 pages. 


Agreement between Trans-Pacific Company and Pacific Far East Line, Inc. 
with reference to Subsequent Charters, Put and Option, Insurance end 
Requisition Proceeds and Guaranty of Charter to Coastwise Line, dated 
March 15, 1957 = 12 pages. 

India Bear Voyage 2-W, Item 395 Only - 8 pages. 

Canada Bear Yoyage 52-W, Item 395 Only - 6 pages. 

SS Pacific Bear Voyage 56-W, Item 395 Only - 7 paces. 

SS Guam Bear Voyage 2-W, Item 395 — 5 pages. 


Pacific Far East Line, Inc. Estimated Cargo Handling Costs Far 
Ports - 1 page. 
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Chronological History of Sales and Reacquistion of SS Alaska Bear, 
SS Indian Bear, SS Pacific Bear, SS Philippine Bear - 5 pages. 


Pacific Far East Line, Inc. Schedule of Agency Fees & Comm<cions Earmed 
and Costs Incidental to Earning Said Fees For the Years 1951 through 
1960 = 1 page. 

Unsubsidized Service Summary of Ton Mile Calculations 1959 - 36 pages. 
Unsubsidized Service Summary of Ton Mile Ca?: uations 196C - 21 pages, 


Contract No. MST » Schedule No. Effective: 1 October 1960, 
Schedule of Rates - 11 pages and 1 extra unnumbered page after page 11. 


Summary of Comparative Earnings 1958-1959, Schedule 1 - 1 page. 
Pacific Far East Line, Inc. Unsubsidized Service Comparison of Operating 


Ratio and Profit Margin Between Between Domestic Leg and Foreign Leg, 
(sic) - 1 page. 


No Title - schedules for 1958,1959 and Proposed in 1961 - 1 page. 


Pacific Far East Line, Inc. Vessels Utilized in Unsubsidized Service - 
1 page. 


Pacific Far East Line, Inc. Coastwise Settlements - 1 page. 
Map — Guam Series W743 — Edition 1-AMS (AFFE) - 1 Sheet. 


American President Lines' Service U. S. Atlantic and California to 
Guam 1955-1960 = 1 page. 


No Titl - 1 


pages. 


American President Lines, Ltd. Statement of Income and Retained Earnings 
Period - January 1, 1960 to June 30, 1960 - 2 pages. 


American President Lines, Ltd. Explanation of Bases of Allocation for 


the Determination of Result of Guam Commercial Trade in 1959 and First 
Half of °960 - 4 pages. 
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American President Lines, Ltd, Operatin« Statement for Guam Commercial 
Cargo on Terminated Voyages in Atlantic Sacific - Guam Trade for 1959 ~ 
2 pages, 

American President Lines, Ltd. Operating Statement for Guam Commercial 

Cargo on Terminated Voyages in Atlantic/Pacific - Guam Trade for First 

Half of 1960 - 1 page. 


American President Lines, Ltd. Operating Statement for Freight Operations 
in Guam Trade for Year 1959 and First Half of 1960 - 1 page. 


American President Lines, Ltd. Estimated Return on Four "Frei ght 
Rate Bases" of Capital Enployed in Service to Guam on Atlantic/Straits 
Route - Commercial Tariff Cargo Only - 1959 — 2 pages, 


American President Lines, Ltd. Estimated Net Profit From Military Cargo 
and Military Household Goods Carried From U. S. Atlantic and Pacific 
Coast Ports to Guam on Vessels Included in 1959 Study of Guam Commercial 
Traffic March 15, 1960 (Revised November 22, 1960) - 1 page. 


American President Lines, Ltd. Operating Results in the Atlantic/Pacific 
~- Guam Trade at Three Levels of Freight Rates for Two Selected Voyages 
Terminated in First Half of 1960 and Two Representative Voyages Pro- 
jected to Terminate in First Half of 1961 - 2 pages. | 


American President Lines, Ltd. Projected Results for One Year's Opera- 
tion in the Atlantic/Pacific — Guam Trade at Two Levels of Freight 
Rates - 1 page. | 


American President Lines, Ltd. List of Vessels Presently Employed in 
Atlantic/Pacific - Guam Trade - 4 page. | 


American President Lines, Ltd. Guam Rate Base as of June 30, 1960 - 4 
pages. : 


Total Cargo Carried by American President Lines U. S. Atlantic to Guam 
January 1956 thru June 1960 - 2 pages. 


Analysis of Expected Volume of Traffic In U. S. Atlentic and Pacific/ 
Guam Trade for the Year Beginning July 1, 1960 - 1 page. 


Amerjcan President Lines, Ltd, History of Increase for Certain Major 
Items of Voyage Operating Expense for C3-S-A4 Vessels - 1 page, 


Pacific Far East Line, Inc. Schedule of MSTS Rates, 1950 thru 1960 - 
1 page. 
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Pacific Far East Line, Inc. Income Sheet January 1, 1959 to December 
31, 1959 - 1 page. 


Pacific Far East Line, Inc. Income Sheet January 1, 1960 to June 30, 
1960 - 1 page. 


Pacific Far East Line, Inc, Rate Base as at December 31, 1959 - 1 
page. 


Pacific Far East Line, Inc. Rate Base as at June 30, 1960 - 1 page. 
Five Year Second Mortgage Note on SS Alaska Bear - 2 pages. 


Trans-Pacific Company to Pacific Far East Line, Inc. S. S. Alaska 
Bear Preferred Ship Mortgage dated May 13, 1957 — 24 pages. 


Trans-Pacific Company and Coastwise Line SS Alaska Bear, O.N. 246004 
Demise Charter dated May 13, 1957 ~ 16 pages. 


Assignment of Charter - 4 pages. 
Certificate of Vote - 3 pages. 


Long Island Tankers Corporation Certification of Resolution of the 
Board of Directors - 4 pages. 


Memorandum to Long Island Tarkers Corporation Pacific Far East Line, 
Inc. Coastwise Line, April 10, 1959 - 7 pages. 


Letter to the Bank of New York, February 27, 1959 - re Loan Agreement 
Note and Mortgage between Long Island Tankers Corporation and the Bank 
of New York - 3 pages. 

Letter to the Bank of New York, February 27, 1959, Re Pacific Far East 
Line, Inc. - 3 pages. -" 

Letter to the Bank of New York, February 27, 1959, Re Coastwise Line 

- 3 pages. 


Loan Agreement dated February 27,1959 - 6 pages and 2 pages in Exhibit. 


Long Island Tankers Corporation and Pacific Far East Line S.S. Alaska 
Bear, O.N. 246004 Demise Charter dated February 27, 1959 - 17 pages. 


Charter fssignment - 5 pages. 


Consent and Agreement of Charterer To Assignment, Pacific Far East 
Line - 1 page. 
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Consent and Agreement of Charterer To Assignment — Coastwise Line - 
1 page. 


Addendum - 1 page, 
Charter Assignment — 4 pages. 
Addendum - 1 page. 


Long Island Tankers Corporation 5% Secured Promissory Note, February 27, 
1959 - 2 pages. | 


Trans-Pacific Company to Bank of New York Preferred Ship Mortgage s/s 
Alaska Bear dated May 13, 1957 -— 23 pages and 1C pages in Exhicit, 


Trans-Pacific Company to the Bank of New York First Preferred Ship 
Mortgage S/S Bear dated April 1, 1957 - 23 pages and ¢ pages in Exhibit, 


Trans-Pacific Company to Pacific Far East Line, Ine. S.S, Indian Bear 
Preferred Ship Mortgage dated, April 1, 1957 - 23 pages. | 


Trans-Pacific Company and Coastwise Line S.S. Indian Bear, O.N. 252558 
Demise Charter dated April 1, 1957 - 16 pages. 


Certificate of Incorporation of Dorama, Inc. - 9 pages, 
Dorama Inc. Certificate of Corporate Resolutions - 2 pages and 2 pages 
in Exhibit A and 5 pages in Exhibit B, 


Certificate - 1 page. 


Certificate of Vote and of Incumbency and Signatures ~ 2 pages. 


Memorandum to Dorama Inc. Pacific Far East Lines, June 16, 1959 
pages. 


Loan Agreement dated June 11, 1959 - 7 pages and 4 pages in Exhibit. 


Dorama Inc. to New York Trust Company S.S, Indian Bear First Preferred 
Ship Mortgage dated June 11, 1959 — 27 pages. 


Subordination Agreement - 8 pages. 

ten Year Mortgage Note - 2 pages. 

Option To Purchase Vessels - 3 pages. 
el 


Officer's Certificate - 1 page. 


Letter dated June 11, 1959 to the Bank of New York from Trans-Pacific 
Company - 1 page. 


Letter dated June 11, 1959 to the New York Trust Company from Donoghue, 
Ragan & Mason - 5 pages, 


Letter dated June 11, 1959 to Dorama, Inc. from Edwards & Angell - 2 
pages. 


Operating Agency Contract - 4 pages. 
Purchase Agreement — 2 pages. 


Assignment of United States First Preferred Ship Mortgage on the Steam 
Vessel "Lenakila" Official No. 252568 - 3 pages. 


Assignment or Note and Mortgage - 1 page and rider stapled thereto. 
United States Marshal's Bill of Sale of Vessel - 4 pages. 


Untitled copy of resolution by executive committee of Pacific Far East 
Lines, Inc. at a meeting held on the 11th day of May 1960 - 1 page. 


First Preferred Ship Mortgage as of the 27th of May 1960 - 25 pages, 


Preferred Ship Mortgage as of the 27th of May 1960 — 24 pages. 

Bill of Sale of Registered Vessel - 5 pages. 

Trans-Pacific Company to the Bank of New York First Preferred Ship 
Mortgage S/S Pacific Bear dated April 1, 1957 — 23 pages and 10 pages 
in Exhibit. 


Trans-Pacific Company to Pacific Far East Line, Inc. S.S. Pacific Bear 
Freier red Ship Mortgage dated April 1, 1957 = 24 pages. 


Trans-Pacific Company and Coastwise Line S. S. Pacific Bear, O.N. 245134 
Demise Charter dated April 1, 1957 - 16 pages. 


&Ssignment of Charters - 3 pages. 


Letter dated April 1, 1957 to the Bank of New York from Donoghue & 
Ragan ~ 2 pages. 


Certificate of Vote and Certificate of Incumbency end Signature -2 
pages. 


Letter dated March 29, 1960 to Trans-Pacific Investment Company from 
Pacific Far East Line, Inc. - 1 page. 


Letter dated March 28, 1960 to Trans-Pacific Investment Company from 
Coastwise Line - 1 page, 


Memorandum dated April 12, 1960 to Long Island Tankers Corporation 
Pacific Far East Line, Inc, Coastwise Line - 9 pages. 


March 30, 1960, "To Whom It May Concern" by the Bank of New York — 1 
page. 

Untitled Promissory Note Form,$ 500,000 Jersey City, New Jersey March 30, 
1960 - 1 page. 


Long Island Tankers Corporation to the Bank of California, National Asso- 
ciation First Preferred Mortgage dated March 30, 1960 SS "Lanikai" — 
19 pages. 


Bill of Sale of Registered Vessel - 4 pages. 


| 
Trans-Pacific Company of New York First Preferred Ship Mortgage s/s 


Philippine Bear dated March 1 5, 1957 — 23 pages and 10 pages in Exhibit. 
Five Year Second Mortgage Note on S.S. Philippine Bear - 3\pages. 


Trans-Pacific Company to Pacific Far East Line, Inc. S.S. Philippine 
Bear Preferred Ship Mortgage dated March 15, 1957 - 24 pages. 


| 
Trans~Pacific Company and Coastwise Line $.S. Philippine Bear, 0. N. 
252570 Demise Charter dated March 15, 1957 - 16 pages. 


Assignment of Charter - 2 pages. 

Long Island Tankers Corporation Certification of Resolution of tne 
Board of Directors and Certificate of Incumbency and Signatures - 3 
pages. ] 


Time Charter - Government Form -— 3 pages. 


Certificate of Vote and Certificate of Incumbency and Signature - 
Trans-Pacific Company - 2 pages. 
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Untitled "Certificate" and Dorama Inc. Certificate of Incumbency - 3 
pages. 


¢. Memorandum dated July 6, 1959 to Long Island Tankers Corporation Pacific 
Far East Line, Inc. - 5 pages. 


Dorama, Inc. to Long Island Tankers Corporation S. S, Kaimana First 
Preferred Ship Mortgage dated June 23, 1959 — 26 pages, 


Memorandum dated July 6, 1959 to Long Island Tankers Corporation Dorame, 
Inc. ~ 4 pages. 


Final Decree on Foreclosure of Preferred Ship Mortgage - In Admiralty 
No. 28019 - 6 pages and cover sheet and Order Confirming Sale - 3 
pagese 

Ten Year Mortgage Note $ 845,000 — 2 pages. 


Pacific Far East Line, Inc. Certificate of Resolution of Board of Di- 
rectors — 1 page. 


Letter dated November 27, 1956 to William C. Pierce, Esq. from State of 
New York Banking Department - 1 page. 


Certification dated March 1, 1957 by the Secretary of the Commonwealth 
of Pennsylvania - 1 page. 


Trans-Pacific Company Certificate of Secretary - 3 pages. 


Trans-Pacific Company Certificate of Secretary - 2 pages. 


Letter dated March 13, 1957 to Pacific Far East Line, Inc, from the 
Bank of New York - 1 page. 


Promissory Note $ 1,200,000 - 3 pages. 

Loan Agreement dated March 13, 1957 - 9 pages. 

Assignment of Agreement ~ 3 pages. 

Untitled acknowledgment and consent by Coastwise Line — 1 page. 
Guaranty - 7 pages. 

Letter dated March 13, 1957 to The Bank of New York anc Trans-Pacific 
Company from Pacific Far East Line, Inc. - 1 page and Letter dated 
March __, 1957 to the Bank of New York from Pacific Far East Line, Inc. 
- 3 pages. 
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62M. Pacific Far East Line, Inc. Certification of Resolution of Borad of 
Directors = 1 page, 


Letter dated Feoruary 25, 1959 to the Bank of New York/ from Coastwise 
Line - 2 pages, 


Letter dated iiarch 30, 1960 to Pacific Far East Line, Ine, from Donoge 
hue, Ragen & Mason - 3 pages. 


Estimated Tonnage Military and Non-Military - 1 page, 


Pacific Far East Line, Inc. Water Line Operating Revenue & Expense 
Statement - Unsubsidized Service ~ Domestic Leg For the Period 1 Jane 
uery 1959 trough 31 December 1959 - 1 page. 


Pac‘ lic Far Eest Line, Inc. Water Line Operating Revemie & Expense 
Statonen. - Unsubsidized Service — Domestic Leg For the Period 1 Jan- 
uary 1,55 through 30 June 1960, 


Pacific Far East Line, Inc. Comparative Overhead Allocetion Percentage 
Voyage Terminations 1957 thn. First Half 1960 - 1 page.) 


Estimated Donestic Market Values Pacific Far East Lines' Vessels - j 
page. 

Estimated Domestic Market Values of American President Lines! Vessels - 1 
page. 


G.S.A. Exhibit A Witness A. L. Cupp submitted on behelf; of the General 
Services Adminstration Transportation and Public Utilities Service = 5 
pages. 


MSTS Cargo unloaded or loaded at the naval suvply depot, Guam, fron 
or onto PFEL/APL vessels berating in the Guam trade 1958-1945 ~ 6 
pages. 


Commercial cargo and MSTS cargo unloaded or loaded at the cour 

port, Guam, from or onto PFEL/APL vessels operating in the Guan +z 
1955-1560 - 13 pages. 

Cargoes handled to ané from various locations in the Pacific as pert of 
the domestic leg outdound from the United States of PFEL/APL vessels 
operating in the Guam trade 1959-1960 (10 months) = 2 pages. 


Tabulations of vessel mov. onts within Apra harbor, 1959-1960 (6 nonths) 
~ 3 pages, ; 
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Tabulation of cargo for U. S. destinations loaded at Guam onto PFEL 
wessels sailing outbound in the foreign leg - 6 pages. 


Certificate and tabulation of Island-wide census as of June 30, 1956, 
1957, 1958 and 1959 and as of January 1960 - 12 pages, 


Certificate 2nd tabulation of statistics of commodities prepared by 
Coumercial Port Manager of Commercial Port of Guam - 3 pages, 


Certificate and Government of Guan Department of Commerce June 30, 19955 
Statistical Report - 21 pages. 


Letter dated December 12, 1960 to Attorney General of Guam from Force 
Civilian Persomel Director, U. S. Pacific Fleet Commander Naval Force 
Marianas and 2 enclosures — 15 pages. 


Memorandum dated 7 December 1960 to Attorney General of Guam from 
Chief Civilian Personnel Division Headquarters 3960th Combat Support 
Group (SAC) and 8 attachments — 9 pages. 


Certificate and Class Lists and Pay Rates by Acting Director of Labor 
and Personnel Governemnt of Guam — 11 pages, 


Memorandum dated October 20, 1960 to Assistant Attorney General, Guan, 
from Commercial Port Manager — 1 page, 


Certification and classification of positions and pay scales - 3 pages, 
Certification and list of wage scales ~ 2 pages, 

Certification and analysis of business gross receipts— 4 pages, 
Comparative Data of Freight Rate Increase — 46 pages. 


Analysis of Rate Changes, Outbound Cargo Pacific Far East Lines - Guam 
Traffic - 17 pages, 


Pacific Far East lines, Inc. Summary of analysis of freight charges on 
canned goods to Guam - 13 pages. 


Ports of Origin and Destination of commercial cargo unloaded or loaded 
at the commercial port of Guam from or onto PFEL/APL vessels operating 
in the Guam trade 1955, 1960 — 27 pages, 


To Whom It May Concern from Commissioner of Revenue and Taxation Govern- 
ment of Guam — 4 page. 


Work sheets ~ tabulations — 25 pages. 


Work sheets - tabulations - 24 pages. 

Work sheets - "recap" tabulations — 1 pages 
Affidavit by Acting Director of Land Management of the Government of 
Guam - 1 page, | 

Table I private property, acres of, by soil class - 1 page. 
Memorandum dated August 2, 1960 to Chief of Land Planning from Agri- 
culturist - Chief of Plant Industry - 6 pages. 

Work sheets ~ tabulation of port day analysis - 12 reese 

Work sheets - tabulations port day analysis - 24 pages, | 
Omitted - notation "identical with Exhibit No. §3" | 
Notation: "A blue volume entitled Military Geology of eg am," 
3 photographs, 

3 photographs, 
5 photographs, 
9 maps of Guam, 


Graph and tabulation of population growth - trends and projections 
1901-1980 - 1 page. 


Memorandum dated March 20, 1960 to Chairman, Commercial Port Advisory 
Board - 3 pages and attachment - 3 pages. 


Report of Carriers! Subcommittee of the Governor's Committee on Port 
Menagement - 7 pages. 


Memorandum dated March 30, 1960 to acting Governor of Guan from Chair- 
man, Commercial Port Board = 2 pages, | 


Commercial Port of Guam Statement of Charges form - 1 pege. 
SS Alaska Bear, V/41-West - 6 vages, 
SS Alaske Bear, V/3&B - 6 pages. 
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111, Annual Report of the Governor of Guam < extracts— 14 pages, 


112, Charts Showing effect of Pay Increases on Annual Pay of Sample Group 
of Gov-Guam Employees - 1 page. 


Commercial Port of Guam Adjusted Income Statement, 1 July 1959 - 30 June 
1960 ~ 1 page, 


114. Commercial Port of Guan Adjusted Balance Sheet as of 30 June 1960 = 4 
Dages 


115. Rffect on P.F.E.L.'s Overall Results if Bulk Cement had loved from 
Japan Instead of from Redwood City - 1 page, 


116, Pacific Far East Line, Inc, Water line operating revenue & expense 
statement - unsubsidized service — domestic leg for the period 1 Jan~ 
uary 1960 through 30 June 1960 - 1 page, 


Pacific Fer East Line, Inc Water line operating revenue & expense 
stctement - unsubsidized service - domestic leg for the period 1 Jan- 
uary 1959 through 31 Deceaser 1950 - 4 page, 


118, Letter dated February 26, 1959 to Pacific Far East Line, Inc, from 
Permanente Cement Company ~ 6 pages. 


119. Letter dated March 19, 1960 to Pacific Far East Line, Inc, from Per~ 
manente Cement Co, = 2 pages. 


120, Itinerary, Cargo and Port Activity for Pacific Par Best Line Vessels 
Engaged in Guam Trade By Voyage, Beginning or Terminating in 1959 = 15 
pages, 


121.Pacifie Far East Line, Ine. and subsidiaries working capital limitation - 
General Order 31 revised - limitation no, 3 June 30, 1960 ~ 1 page, 


122. Pacific Far East line, Inc. computation of gross shipping operation's loss 
for Guam tariff rate hearing January 1, 1960 to June 30, 1960 _ ; page, 


123. Pacific Far East Lines schedule of cement charges for the year ended 
December 31, 1959 ~ 2 pages. 


124. Pacific Far East Line, Inc, Balance sheet as at June 3Cy 1960 - 1 page, 


125, Pacific Par Eest line, Inc, Balance sheets December 31, 1959, and 
consolidation - 2 pages, 


126, Pacific Far Zest Line, Inc, Balance sheets, December 31, 1958 and 
consolidation - 1 page, 


Pacific Far East Line, Inc, Statements of income and earned surplus for 
the year ended December 31, 1959, and consolidation » 1 page, 


Pecific Far East Line Vessels utilized in unsubsidized service ~ 1 page, 


Pacific Far East Line, Inc, Statement of income and retained earnings 
for the period January 1, - June 30, 1960 - 1 pages 


Pacific Far East Line, Inc. Annual Report ~- 16 pages. 


Pacific Far East Line, Inc. Water line operating revenue & w.panse 
statement - unsubsidized service - domestic leg for the period 1 Jane 
uary 1959 through 31 December 1959 - 7 page. 


Pacific Fer East Line, Inc. Water line operating revenue & expense 
statement” - unsubsidized service - domestic leg for the period 1 Jan- 
uary 196C through June 1960 - 1 page. 


133. Stipulation ~ 1 page, 
IN WITKESS WHEREO?, I have hereunto set my hand, and caused the seal 


of the Federal Maritime Commission to be affixed, on the 23d day of 


January 1963, (Sgd.) THOMAS Lrst 


Thomas Lisi 
Secretary 
Federal Maritime Commission 


FEDERAL MARITIME COMMISSION 
Washington 25, D. C. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this 28th day of January, .1963, 
served the foregoing certified list of documents, transcripts of 
testimony, exhibits, and other material comprising the record in 
the proceeding before the Federal Maritime Commission in Docket No. 901, 
upon each of the parties affected thereby or his attorney by causing 
a copy thereof to be deposited in the United States mail, postage pre- 
paid and properly addressed to the following: 


Mark P. Schlefer, Esq. 
Kominers & Fort 

Tower Building 

1401 K Street, N. W. 
Washington 5, D. C. 


Eugene L. Stewart, Esq. 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 

for Government of Guam 


Honorable Joseph Flores, Governor 
Territory of Guam 
Agana, Guam 


O. Taft Nelson, Esq. 

Choate, Mitchell, Baker & Nelson 
30 Exchange Place 

New York 5, New York 


Malcolm D. Miller, Esq. 
Assistant General Counsel 
General Services Administration 
Washington 25, D. C. 


George D. Wick, Jr., Esq. 
Assistant General Counsel 
American President Lines, Ltd. 
311 California Street, 

San Francisco h, California 


Peter N. Teige, Esq. 

Vice President and General Counsel 
American President Lines, Ltd. 

311 California Street 

San Francisco ), California 


Mr. William R. Daly 

Traffic Manager 

Harbor Commission, City of San Diego 
1365 North Harbor Drive 

San Diego 1, California % 


Mr. Howard Adams, Jr. 
Pacific Far East Line, Inc. 
918 16th Street, N. W. 
Washington 6, D. C. 


Mr. Vance 0. Smith 
Chairman, Guam Associates 
Box 88 

Agana, Guam 


Warner W. Gardner, Esq. 
Shea, Greenman & Gardner 
734 15th Street, N. W. 


Washington 5, D. C. oF 


l 


Deputy General 


